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THE PROCEEDINGS 

The Plaint 

1  Westover Holdings Pty Ltd ("the Plaintiff") by plaint lodged in the 
Warden's Court alleged that BHP Billiton Minerals Pty Ltd & Ors ("the 
Defendants") deposited mining material within the boundary of 
exploration licence 45/2278 held by the Plaintiff without due authority.  In 
its particulars of claim the Plaintiff sought a declaration that the 
Defendants "… were not entitled to have deposited, or caused to have 
deposited, mining material within the boundary of exploration 
licence 45/2278".  The Plaintiff also sought an injunction requiring that 
the Defendants remove the material that had been deposited on the land in 
question.  The hearing of the claim proceeded before me and I published a 
decision [2005] WAMW 20 which I concluded by stating that the 
Plaintiff's claim was dismissed.  At no time prior to delivery of my 
decision was any application made by the Plaintiff to amend the amended 
particulars of claim in which the abovementioned relief had been asked 
for. 

2  In my judgment I said that I would hear from the parties as to the 
form of any order to be made and costs were also reserved.  Leave was 
given to the parties to make submissions in respect of costs.  The parties 
subsequently appeared before me and the Plaintiff filed a minute of 
proposed orders.  In that minute it was proposed that a declaration be 
made that "… the Defendants were not entitled to have deposited, or 
caused to have deposited, mining material within the boundary of 
exploration licence 45/2278".  That is what was asked for in the Plaintiff's 
amended particulars of claim.  The Plaintiff also sought orders that: 

"(1) the Defendants by their servants, agents or howsoever 
otherwise be restrained and an injunction is hereby 
granted restraining them or any of them from causing or 
allowing the mining material they deposited within the 
boundary of Exploration Licence 45/2278 from moving to 
any other part of the said Exploration Licence; 

(2) the Defendants do pay the Plaintiff's costs to be taxed if 
not agreed; 

…" 
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3  The Plaintiff filed written submissions in support of its application 
for the proposed orders. 

4  The Defendants oppose the making of the declaration.  They also 
oppose the making of the proposed orders. 

SUBMISSIONS 

On Behalf of the Plaintiff 

5  The Plaintiff submits that, as there had been an express finding made 
by me (11 and 71) that the dumping of the overburden on the land in 
question (which was vacant Crown land at the time) was not a lawful act, 
it follows that the declaration asked for should be made.  It is said that a 
declaration should be made because it may have an effect on the 
Defendants pending application for a miscellaneous licence over the land 
that includes the land upon which the overburden was deposited, and, 
further, because it may safeguard the Plaintiff from any assertion by any 
relevant authorities that the plaintiff is or be held responsible for any 
problems that the mining materials are causing and also because it would 
prevent the Plaintiff from being required to rehabilitate the mining 
material.  The Plaintiff said that the Defendants had suggested in evidence 
that an appropriate means of dealing with the acid rock drainage that was 
coming from the dumped material was by covering it with an inert layer 
of earth approximately seven metres thick which would extend the toe of 
the material approximately 17 metres further into the exploration licence.  
It is argued that the Defendants should be restrained by an order of the 
Court from covering the dump in that manner. 

6  In respect of costs, Mr Kavenagh, on behalf of the Plaintiff, said that 
if the proposed declaration and order were made in respect of the material, 
then costs should be awarded to the Plaintiff as the Plaintiff would, 
therefore, have succeeded in its action by obtaining the declaration that it 
initially sought and in obtaining consequential orders. 

7  In response to submissions on behalf of the Defendants, the Plaintiff 
agreed that if any declaration is made, it could not state, as has been 
proposed, that the mining material was deposited within the boundary of 
the Plaintiff’s exploration licence because at the time when it was 
deposited the land on which it was deposited was vacant Crown land and 
no exploration licence then existed.  Counsel for the Plaintiff suggested 
that a minor amendment to the proposed declaration would enable it to be 
expressed so that it was understood that the land upon which the material 
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had been deposited is now within the boundaries of the exploration 
licence. 

On Behalf of the Defendants 

8  On behalf of the Defendants it is submitted that the application now 
made by the Plaintiff is an application for fresh relief which could not 
have been granted on the amended particulars of claim and, insofar as the 
Plaintiff may now be seeking to amend the claim in the form of the 
remedy sought, any such amendment is strongly opposed. 

9  Concerning the proposed injunction, the position of the Defendants is 
that nothing emerged from the evidence in these proceedings which could 
be seen as any indication of an intention on the part of the Defendants to 
again do anything that was outside of the law in connection with the 
subject mining material and that in such circumstances it would be unfair 
to make the proposed declaration.  It is said that the unfairness would 
arise because the issue was not raised, or dealt with, in the evidence or 
submissions at the hearing of the plaint.  It is further said that there would 
be no utility in the making of the proposed declaration as the Defendants 
had never argued at the hearing that there had been an entitlement to 
encroach onto the then vacant Crown land or to do anything at all to the 
encroaching material at the present time and it was never disputed that the 
Defendants had deposited the material in question.   

10  As to costs, Mr Luscombe submitted that it was apparent that the 
only reason for the application for the proposed declaration and orders is 
to support an argument that the Plaintiff is entitled to the costs of the 
whole action.  He said that the substantive hearing was concerned only 
with the application for the specific mandatory injunction that was 
refused. He said that, in any event, no costs could be said to have been 
incurred on matters raised by the proposed new injunction.  It is submitted 
that the evidence and arguments were all directed to issues related to the 
removal by the Defendants of the encroaching overburden from the 
Plaintiff’s exploration licence.  It is said that, therefore, it follows that the 
Defendants, having been successful in resisting the mandatory injunction 
that was sought in that regard, are still entitled to the costs of the action 
even if a declaration, as sought, were made.  Counsel submits that the 
Defendants are entitled to all of their costs, including any costs arising out 
of the Defendants' unsuccessful application to have the plaint struck out.  
In that regard, it is submitted that the preliminary separate hearing of the 
strike-out application was beneficial in the substantive hearing as the 
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same issues as were argued on the preliminary hearing would have been 
raised and argued at the substantive hearing. 

CONCLUSIONS 

11  The power of the Warden to grant a declaration within the limits of 
the jurisdiction conferred upon the Warden by the Act was not contested 
by the Defendants.  Authority in that regard is found in the decision in 
Global Doctor Ltd v Hodgkinson [2003] WASCA 119.  It is not in issue 
between the parties that the power to make a declaratory judgment is 
discretionary, nor that a declaration may be made without any 
consequential orders also being made.  In Civil Procedures Western 
Australia, Seaman QC says (18.16.1): 

"To be within judicial power a judicial determination must 
involve a conclusive or final decision based on a concrete and 
established or agreed situation which aims to quell a 
controversy resulting in the final determination of the rights of 
the parties to an action.  …  The existence of a right is a matter 
going to the discretion rather than to the jurisdiction to grant 
declaratory relief:  Connell v Reynolds SM (1993) 9 WAR 27 …  
The power is not to be fettered by rules but is confined by 
considerations which mark out the boundaries of judicial 
power.  The relief must be directed to the determination of legal 
controversies and not to abstract or theoretical questions, the 
person seeking relief must have a real interest to raise the 
question and he or she must be able to secure a proper 
contradictor being someone presently existing who has a true 
interest to oppose the declaration sought …  All questions 
involved in quia timet proceedings are hypothetical and future.  
To exclude the jurisdiction of the Court to inquire into them in 
order to decide whether to exercise its discretion to grant relief, 
the defendants must show that the questions involved are purely 
abstract and the answers are incapable of affecting any existing 
or future rights.  …  Declaratory relief should be directed to the 
determination of legal controversies concerning rights, 
liabilities and interests of a kind which are protected or in force 
in the courts.  …  Declarations as to matters which are an 
integral part of the process of determining rights and 
obligations of parties are not hypothetical or merely advisory." 

12  The author also says [18.16.2]: 
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"The power to grant a declaration should be exercised with a 
proper sense of responsibility and a full realisation that judicial 
pronouncements ought not to be issued unless there are 
circumstances calling for their making." 

13  A declaration may be refused on the grounds of futility since a 
declaration must serve continuing legal interests (Halsbury's Laws of 
Australia, vol 1(2), 10-2497). 

14  The power of a Court to make declarations is wide and is 
discretionary.  However, declarations should not be granted lightly and 
the power should be exercised only with great care and extreme caution.  
It is not possible to specify that a declaration is inappropriate in a 
particular field or a particular class of case.  There is no simple formula 
and generally the Court weighs the advantages of granting a declaration 
against the disadvantages.  The fact that prerogative remedies are also 
available is a factor that may influence the exercise of the discretion (The 
Laws of Australia, vol 2 at 2.6, par 162 - 163). 

15  I am of the opinion that the application for the declaration should be 
refused and that the proposed order concerning the subject mining 
material should also be refused. 

16  In this case the making of the declaration would serve no apparent 
purpose.  In the context of the issues that were before me a finding has 
been made that the conduct of the defendants in dumping the overburden 
was not lawful. The defendants never asserted that it was lawful. On that 
point there is still no contest between the parties. There is nothing in the 
evidence that has been put before me in the course of these proceedings 
that would justify any present apprehension on the part of the Plaintiff of 
any possible future injury that may arise from any conduct on the part of 
the Defendants that might reasonably be anticipated and which should be 
prohibited by injunction.  There is no basis in the evidence capable of 
supporting any assertion that there is even a possibility that the 
Defendants will act in any way in respect of the subject mining material 
that could adversely affect the rights or interests of the Plaintiff.  There is 
no basis within the evidence that could support any legitimate concern on 
the part of the Plaintiff that there is even a possibility that the Defendants 
would act in the future without a lawful right or entitlement in connection 
with the overburden that is on the Plaintiff's exploration licence, or 
otherwise in connection with the ground that is the subject of the 
exploration licence.  There is nothing to suggest that any other person has, 
or is likely to have, any legal or other interest in relation to the mining 
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material or to the exploration licence that might justify, on the basis that 
there is a need for a statement of the law to be made in the form of a 
declaration, concerning either the material or the exploration licence.  
There is nothing to suggest that there are any other actual or potential 
issues between the parties or between the Plaintiff or the Defendants and 
any third party that may justify the making of a declaration.  I cannot see 
in the material now before me any continuing "controversy" between the 
parties or involving any other person that could justifiably be quelled by 
the making of the declaration that is sought.  I have made a finding of fact 
about a matter that, by the time the hearing commenced, was not in 
dispute, namely that the Defendants had no lawful entitlement to spread 
the overburden on to the then vacant Crown land.  As between the parties, 
and in the context of these proceedings, that is a binding decision unless it 
is overturned by a superior Court. 

17  In relation to the restraint in the form of an injunction that is now 
proposed, it is my opinion that it is now too late for the Plaintiff to make 
such an application.  It is a new remedy.  It is a remedy that was not 
expressly or impliedly a part of the proceedings at the commencement of 
or during the hearing before me. The factual basis upon which such an 
injunction could be made was not placed before me and it was not the 
subject of submissions made to me or of any material findings of fact by 
me. The Defendants were not, during the course of the hearing, made 
aware, directly or indirectly, that such an injunctive remedy would or may 
be sought and none of the evidence of the witnesses of the Defendants 
was directed towards such an issue and none of the submissions of 
counsel on behalf of the Defendants addressed such an issue.  In any 
event, I unequivocally dismissed the Plaintiff's claim when I delivered my 
reasons for decision on 29 July 2005, approximately two weeks before the 
minute of proposed orders was filed.  In my reasons for decision I 
indicated to the effect that I would hear the parties as to the form of orders 
that should be made upon the dismissal of the claim and in respect of 
costs. 

Costs 

18  In the strike-out application (Westover Holdings Pty Ltd v BHP 
Billiton Minerals Pty Ltd & Ors [2004] WAMW 12) costs were reserved.  
The application to strike out the plaint was refused.  The basis of that 
application was that the Plaintiff could not bring an action for trespass 
because it was not in exclusive possession of the subject land.  It was also 
submitted, in respect of the claim of nuisance, that there could be no such 
claim because of the lack of exclusive possession of the land and, further, 
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it was argued that the Warden did not have any jurisdiction to deal with 
tortious claims of nuisance. 

19  In my opinion, the Defendants are not entitled to costs going to the 
preparation and hearing of the strike-out application.  That was a 
significant hearing that took a whole day.  It involved a novel issue as to 
the jurisdiction of the Warden's Court and as to the nature of an 
exploration licence in respect of the land over which the licence was 
granted.  Even if the application had not been dealt with by way of a 
separate hearing as a preliminary issue, had it been raised at the 
substantive hearing of the plaint, it would have still taken up a 
considerable amount of time and the outcome would have been the same.  
As a result of the application to strike out being made and argued and 
being successfully opposed, the Plaintiff has incurred a considerable 
amount of additional costs.  

20  The Defendants are entitled to costs arising out of the substantive 
hearing of the plaint on 19 and 20 August 2004.  They are not entitled to 
any costs in respect of the hearing of the preliminary issues that took place 
on 9 July 2004 as a separate and discrete hearing.  The Plaintiff has 
applied for costs to be taxed, if not agreed.  That was an application made 
in the context of the filing by the Plaintiff of the minute of the proposed 
declaration and orders.   In the circumstances, the Plaintiff, having wholly 
succeeded at the hearing on the preliminary issue, is entitled to its costs of 
that hearing.  Mr Luscombe submitted that the Defendants are entitled to 
the costs of the interrogatories administered upon the Plaintiff.  I agree 
with that submission.  Those interrogatories were justified and related to 
matters that were the subject of evidence connected with the two-day final 
hearing of the plaint. 

21  Unless the parties can agree as to the amount of costs, costs are to be 
taxed in respect of work done until 30 April 2005 pursuant to the 
non-routine scale of Div 2 of the Local Court Scale of Costs 2002 and 
thereafter pursuant to the Magistrates Court Civil Jurisdiction Scale of 
Costs 2005. 
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