
[2005] WAMW 30 
 
     
 
 
 
JURISDICTION  : MINING WARDEN 
 
TITLE OF COURT : WARDEN IN OPEN COURT 
 
LOCATION  : MEEKATHARRA 
 
CITATION TELFERSCOT NOMINEES PTY LTD V 

CHAMELEON MINING NL [2005] WAMW 30 
                                           

CORAM   : S P RICHARDSON SM 
 
HEARD : 30 JUNE & 1 JULY 2004 

 
DELIVERED : 17 OCTOBER 2005 
 
FILE NO/S   : OBJECTION Nos. 26/034, 27/034, 28/034, 29/034 
 
TENEMENT NO/S : P 51/2501, P 51/2502, P 51/2503, P 51/2504 
 
BETWEEN   : TELFERSCOT NOMINEES PTY LTD 

Applicant 
 

     And 
      

CHAMELEON MINING NL 
 Objector 

 
 
 
     

      
                          
      
Catchwords:    
 
Objection to application for prospecting licence – surrender by prior holder of 
prospecting licence – allegation that applicant applying for prospecting licences on 
behalf of prior holder – breach of s 45(2) of the Mining Act  
 
 



Legislation:    
 
Mining Act (WA) 1978, s 41, s 42, s 45, s 45(2), s 105 
Mining Regulations (WA) 1981, reg 11, reg 61, reg 64 
 
 
Result: 
 
Objection Nos. 26/034, 27/034, 28/034 and 29/034 are dismissed.  Applications for 
Prospecting Licence Nos. 51/2501, 51/2502 and P 51/2503 are granted subject to 
compliance with the Native Title Act.  Application for Prospecting Licence No. 
51/2504 is refused.  
       
 
Representation:   
 
Counsel: 
 
Applicant  : Mr G Lawton 
 
Objector  : Mr N Gentilli 
 
 
Solicitors: 
 
Applicant  : Lawton Gillon 
 
Objector  : Jackson McDonald 
 
 
 
Case(s) referred to in judgment(s): 
 
Ex parte Devant Pty Ltd v Minister for Mines, unreported, FC of SCWA, 18 
December 1996. 
Sorna Pty Ltd v Flint & Anor [2000] WASCA 22. 
Talbot & Olivier v Shann & Anor [2005] WASCA 34 
 
 
Case(s) also cited: 
 
 
 

 2



BACKGROUND 

On 17 December 2003, Chameleon Mining NL (“the Objector”) lodged Objection 

Nos. 26/034, 27/034, 28/034 and 29/034 (“the Objections”) to applications for 

Prospecting Licence Nos. 51/2501 (“P 51/2501”), 51/2502 (“P 51/2502”), 51/2503 

(“P 51/2503”) and 51/2504 (“P 51/2504”) (“the Applications”) with the Mining 

Registrar at Meekatharra.  Telferscot Nominees Pty Ltd (“the Applicant”) is the 

applicant in each of the Applications.  The applications for P 51/2501, P 51/2502 and 

P 51/2503 were lodged on 21 November 2003 and the application for P 51/2504, 

which covers the same ground as P 51/2503, was lodged on 26 November 2003.                  

 

The Objections lodged on 17 December 2003 are in similar terms, varying only in 

respect of the details identifying the particular objection and the related application 

for a prospecting licence.  The ground of objection in each of the Objections was in 

the following terms: 

 “The applicant is holding in trust application for Prospecting Licence … for the 

previous holder of the land, William Robert Richmond contrary to Section 

45(2) of the Mining Act 1978 (as amended).” 

 

At the commencement of the hearing on 30 June 2004, the Objections were amended 

by leave of the court.  Objection 26/034 as amended is now as follows: 

“1. Application for Prospecting Licence 51/2501 is in respect of the same 

ground as Prospecting Licence 51/2383. 

2. Prosecting Licence 51/2383 was: 

(a) held by William Robert Richmond; and  

(b) surrendered by him at 4.28pm on 20 November 2003. 

3. The ground the subject of application 51/2501 was not marked out by 

Telferscot Nominees Pty Ltd in accordance with s.105 and regulations 

11 and 61 or at all.  

4. If the ground the subject of application 51/2501 was marked out in 

accordance with s.105 and regulations 11 and 61, which is denied then it 
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was marked out by or on behalf of William Robert Richmond or a 

person or persons other than Telferscot Nominees Pty Ltd. 

5. Further, Prospecting Licence 51/2501 was not applied for by Telferscot 

Nominees Pty Ltd in accordance with s.41(1) and regulation 64 or at all. 

6. If Prospecting Licence 51/2501 was applied for in accordance with 

s.41(1) and regulation 64, which is denied then it was applied for by or 

on behalf of William Robert Richmond or a person or persons other than 

Telferscot Nominees Pty Ltd. 

7. Further or alternatively Telferscot Nominees Pty Ltd or a person related 

to it had an interest in Prospecting Licence 51/2383 prior to it being 

surrendered.” 

Objection Nos. 27/034, 28/034 and 29/034 as amended are in the same terms as 

Objection 26/034 except for references to the numbers of the applications for 

Prospecting Licences and of the Prospecting Licences.  The Objections as amended 

provide that the applications for P 51/2501 and 51/2502 are respectively for the same 

ground as Prospecting Licence Nos. 51/2383 (“P 51/2383”) and 51/2384 (“P 

51/2384”), and that the applications for P 51/2503 and P 51/2504 are over the ground 

previously the subject of Prospecting Licence No. 51/2385 (“P 51/2385”).   

 

Each of the tenements underlying the Applications has an anniversary date of 28 

November, and the relevant Form 5s for the tenements for the 2003 expenditure year 

were lodged on 19 January 2004.  

 

The Applications were heard on 30 June and 1 July 2004.  The Applicant called two 

witnesses.  The Objector elected not to give evidence.  At the conclusion of evidence, 

orders were made that the Objector file and serve submissions within 14 days of the 

transcript becoming available; that the Applicant file and serve submissions 14 days 

thereafter; and that the Objector file and serve any response within a further 14 days.  

The Objector’s submissions were filed on 5 November 2004.  On 18 March 2005, the 

Applicant informed the court by letter that a Liquidator had been appointed to the 
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Objector on 22 December 2004 and, in the circumstances, it sought to await the 

outcome of the liquidation before filing any submissions.  The court agreed to this 

course of action, and to defer any decision in the matter.  By letter dated 9 June 2005, 

the Applicant informed the court that the Liquidator was in the process of selling the 

Objector, and that it had now prepared its submissions.  On 1 August 2005, the 

Objector filed its submissions in reply.     

 

STATUTORY FRAMEWORK 

Section 41 of the Mining Act (WA) 1978 (“the Act)” deals with applications for the 

grant of a prospecting licence.  By subsection 41(1), there are a number of 

requirements regulating such an application, including a requirement that the 

application be accompanied by the prescribed application fee.   

 

Section 42 of the Act allows a person to object to the grant of a prospecting licence.  

Relevantly in this case, subsection 42(3) provides that “the warden shall hear and 

determine the application for the prospecting licence in open court … and may give 

any person who has lodged such a notice of objection an opportunity to be heard.” 

 

A prospecting licence remains in force for a period of 4 years: s 45(1) of the Act.  By 

sub section 45(2), upon the surrender, forfeiture or expiry of a prospecting licence, 

the land the subject of the prospecting licence “shall not be marked out or applied for 

as a prospecting licence …- 

(a) by or on behalf of the person who was the holder of the prospecting  

licence immediately prior to the date of the surrender, forfeiture or 

expiry;  

(b) by or on behalf of any person who had an interest in the prospecting 

licence immediately prior to that date; or 

(c) ….. 

within a period of 3 months from and including that date.”     
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A mining tenement must be marked out in the prescribed manner before an 

application for a prospecting licence is made: s 105 of the Act.  Regulation 11 of the 

Mining Regulations (WA) 1981 (“the Regulations”) states that an applicant for a 

prospecting licence shall comply with the regulations as to marking out and applying 

for the licence.  Reg 61 of the Regulations provides that it is not necessary to mark 

out any surveyed land other than by fixing a datum post at, or as close as practicable 

to, the corner of the tenement.  In the present case, it is not in dispute that P51/2383, 

P 51/2384 and P 51/2385, being the prospecting licences covering the same ground as 

the prospecting licences sought in the Applications, were surveyed tenements, and it 

was not necessary to mark out P 51/2501, P 51/2502, P 2503 and P 51/2504 other 

than by fixing a datum post at the corner of each tenement.  

  

THE APPLICANT’S EVIDENCE 

Evidence was given on behalf of the Applicant by Mr Garry Lawton and by Mr 

William Richmond. 

 

Mr Lawton is the solicitor representing the Applicant; a partner of Lawton Gillon; 

and a director and shareholder of the Applicant.  The only other director and 

shareholder of the Applicant is Mr Lawton’s wife.  Mr Lawton told the court that the 

prospecting licences applied for by the Applicant were previously held by Mr 

Richmond.   

 

Mr Richmond is, and has been since about 1993 or 1994, a client of Lawton Gillon, 

and in particular Mr Lawton.  Mr Lawton said he has “a fairly informal sort of 

arrangement” with Mr Richmond who has a habit of coming to Mr Lawton’s office 

early in the morning without appointment when he needs something.  He said that 

until 2003 Mr Richmond always paid his bills.  Mr Lawton said he usually billed Mr 

Richmond for the work he did for him.  However, there was one matter in 2003  - the 

Ruane matter – which he probably wouldn’t bill because “I took the matter on as I 

had a belief in the rightness of his (Mr Richmond’s) claim, I suppose.  I believe he 
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deserved to succeed.  I believe he was being, using common day parlance, shafted.” 

(T 15)  Mr Lawton could not recall any conversation with Mr Richmond to the effect 

that he would not charge him for work on the Ruane matter.  At various times, 

depending on Mr Richmond’s finances, Mr Lawton has lent small sums of money – 

in total about $2,000 - to Mr Richmond.  Mr Lawton said there “was never a strict 

accounting” of these loans, and Mr Richmond paid him back when he was able to.    

 

Mr Lawton told the court that he has taken up mining tenements previously held by 

Mr Richmond on a number of occasions.  On one occasion, in late 2003, Mr 

Richmond said he had some tenements, being P 51/2383, P 51/2384 and P 51/2385, 

in which he had been unsuccessful in obtaining the interest of another party, and 

asked Mr Lawton if he would be interested in applying for these tenements.  Mr 

Lawton said he told Mr Richmond that the Applicant would be interested in applying 

for the tenements.  However, as he (Mr Lawton) was “particularly busy” at the time, 

Mr Richmond would need to do everything necessary to make the applications for the 

tenements on behalf of the Applicant.  Mr Lawton prepared the security documents 

for the tenements but otherwise Mr Richmond arranged to make the Applications.     

 

Mr Lawton said that at the time of the Applicant making the Applications, he had 

carried out work for Mr Richmond and his company, Kallenia Mining, which had not 

been billed.  He said 

 “I didn’t discuss this with Mr Richmond but I believed when these tenements 

were offered that it was something that I through Telferscot deserved for the 

consideration I had given him.  We never discussed any agreement as to me 

holding the tenements on his behalf.  We never signed any documentation, 

neither he nor I, in respect of the tenements other than the security document 

which Telferscot signed.  There’s nothing signed between Mr Richmond and 

Telferscot or Mr Richmond and myself.  There was nothing ever discussed 

between Mr Richmond and myself and Telferscot and Mr Richmond.  In 

considering or preparing for this matter I was concerned that because he had 
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paid for the applications, our opposition may take the view that that was not 

the case because of the work that I had done on his behalf, etcetera, but to take 

the matter beyond dispute I paid him reimbursement for the application fees 

for all four tenements and for the cost that he says he paid to have someone 

mark out the ground on behalf of Telferscot Nominees Pty Ltd.  I have also 

reimbursed him the advertising costs through making a payment on his behalf 

recently to the ASIC which he didn’t have the funds to pay.  I regard the 

tenements as Telferscot’s.  I have no agreement with Mr Richmond or anyone 

else to hold the tenements on his behalf.” (T 7) 

 

Mr Lawton said he did not know before P 51/2383, P 51/2384 and P 51/2385 were 

surrendered that there was rent owing on the tenements or that the prescribed 

expenditure conditions were unlikely to be met in the 2003 expenditure year.    

 

Mr Richmond told the court that he had held P 51/2383, P 51/2384 and P 51/2385 at 

various times since about 1988.  He again acquired these tenements on 28 November 

2002.  He said that in 2003 he had a conversation with Mr Lawton and told him he 

was going to surrender the tenements as he “couldn’t get a deal from the adjoining 

tenement holders”, and he asked Mr Lawton if he wanted to apply for the tenements 

as there was “sub-economic mineralisation there”.  He said that Mr Lawton 

responded: “Yes, arrange to have it marked out for Telferscot.”   

 

Mr Richmond said he arranged for a tenement manager to prepare applications for the 

prospecting licences and he asked a Mr Rigby Trenfield if he would mark them out.  

Mr Richmond surrendered P 51/2383, P 51/2384, and P 51/2385 at 4.28pm on 20 

November 2003.  He said he then went on the same day to the surrendered tenements 

with Mr Trenfield who marked them out at 5.50pm, 5.57pm and 6.30pm respectively.  

Mr Richmond said he went to the tenements with Mr Trenfield “specifically to show 

him so that he would do it (the marking out) correctly … He marked them out, but 
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they’re surveyed claims.  I wanted to make sure he got the pegging right by putting 

the datum peg within the area of the surveyed claim.”  (T26/27)   

 

Mr Richmond said Mr Trenfield lodged the applications with the Mining Registrar at 

Meekatharra at about 8.30am on 21 November 2003, and he (Mr Richmond) affixed 

the Form 21s to the datum pegs later that day.  Mr Richmond said he paid the 

application fee of $408.60 in respect of each application “to just streamline the 

application and get it on the way”. (T32)  He was reimbursed by Mr Lawton for the 

cost of each application about a week prior to this hearing.  He was also reimbursed 

by Mr Lawton for the $300 he paid to Mr Trenfield for marking out and for the cost 

of the preparation of the Applications by the tenement manager.  Mr Richmond said 

he had several outstanding accounts, in the sum of about $1,300 and $11,000, with 

Lawton Gillon when he was reimbursed by Mr Lawton for these costs.   

 

Mr Richmond said he did not surrender P 51/2383, P 51/2384 and P 51/2385 on the 

basis of any agreement with Mr Lawton or Lawton Gillon about the “value” of past 

or future work, and nor did he discuss with Mr Lawton or anyone else on behalf of 

the Applicant the prospect of retaining an interest in the ground the subject of the 

Applications.  He said that he did not sign any agreement, document, or declaration 

of trust as regards P 51/2383, P 52/2384, and P 51/2385, and he did not have an 

interest in the Applications, or the related prospecting licences, if granted to the 

Applicant.    Mr Richmond said he had previously surrendered tenements which Mr 

Lawton had applied for and in which he (Mr Richmond) retained no interest.  Mr 

Richmond said he told Mr Lawton about the tenements probably “within a week of 

the surrender”, and that he was not paid or promised anything by the Applicant to 

surrender the tenements. (T47) 

 

I found both Mr Lawton and Mr Richmond to be credible witnesses whose evidence 

in the main was consistent with each other. 
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THE OBJECTOR’S SUBMISSIONS 

The Objector concedes that the ground the subject of the Applications was marked 

out in accordance with s 105 of the Act and regs 11 and 61 of the Regulations, but 

does not concede that it was marked out by the Applicant or that it was applied for in 

accordance with the Act and the Regulations. 

 

The Objector says that the Applicant has breached s 45(2) of the Act in that: 

“(a) Mr Richmond and Mr Trenfield jointly marked out the ground the 

subject of these applications by Telferscot in breach of s 45(2)(a); 

(b) Mr Richmond applied in Telferscot’s name for these prospecting 

licences in breach of  s 45(2)(a); 

(c) Telferscot’s applications for the tenements are also on behalf of Mr 

Richmond in breach of s 45(2)(a) because:- 

(i) Mr Richmond (as a result of his solicitor client relationship 

with Mr Lawton) has a valid claim that Telferscot holds the 

applications and any resulting tenements on trust for him; 

and 

(ii) Further or alternatively, by arranging for the applications 

to be made by Telferscot, Mr Richmond received a financial 

advantage because he was able to avoid receiving an 

account from Mr Lawton’s firm for some work, received 

favourable credit terms from Mr Lawton’s firm and 

received advances of money from Mr Lawton. 

(d) Telferscot had an interest in the ground whilst it was the subject of 

Mr Richmond’s prospecting licences as soon as Mr Richmond agreed 

to surrender his prospecting licences and mark out and apply for that 

ground in Telferscot’s name, in breach of s 45(2)(b).” 

 

The Objector submits that P 51/2501, P 51/2502 and P 51/2503 were marked out 

jointly by Mr Richmond and Mr Trenfield in that: “Mr Richmond knew where the 
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tenements and their datum posts were located, Mr Richmond knew how to mark out 

the tenements.  Mr Trenfield knew none of these things and was just doing what Mr 

Richmond told him to do, closely supervised by Mr Richmond.”  Furthermore, the 

Objector says, Mr Richmond did everything to make the Applications compliant with 

s 41 of the Act and reg 64 of the Regulations, and therefore the tenements were 

applied for by Mr Richmond contrary to s 45(2)(a) of the Act.    

 

The Objector says that the Applicant had an interest in the tenements prior to their 

surrender because the Applicant reached an agreement with Mr Richmond that the 

surrenders would take place at a pre-arranged time to enable the Applicant to have 

priority in marking out and applying for the replacement tenements; Mr Richmond 

agreed to arrange for everything to be done in relation to the Applications on behalf 

of the Applicant, including the paperwork, payment of fees and marking out; and Mr 

Richmond stood to benefit financially as a result of giving the Applicant priority in 

applying for the tenements.  The Objector says the word “interest” in s 45(2)(b) must 

be interpreted broadly in terms of the scope and purpose of the Act.   

 

As no evidence was given in relation to the application for P 51/2504, the Objector 

submits that this application should be summarily dismissed.   

 

THE APPLICANT’S SUBMISSIONS 

The Applicant says the tenements the subject of the Applications were marked out by 

Rigby Trenfield on behalf of the Applicant, and not by Mr Richmond.  Mr Richmond 

was present at the marking out to show Mr Trenfield how to mark out the tenements, 

and as the agent of the Applicant.  The Applicant says reg 59 of the Regulations does 

not require marking out to be done personally by an applicant.  Furthermore, the 

relevant prohibition in section 45(2) of the Act only prohibits the prior holder 

marking out or applying for the prospecting licence as an applicant, and not as the 

agent or servant of the applicant.  The Applicant says it applied for P 51/2501, P 

51/2502 and P 51/2503.     
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The Applicant submits it did not have an “interest”, within the meaning of s 45(2) of 

the Act, in the tenements prior to their surrender by Mr Richmond.  It says an interest 

in a tenement for the purpose of s 45 is defined in s 119(2) of the Act, which 

provides: 

 “A legal or equitable interest in or affecting a mining tenement is not capable of 

being created, assigned, affected or dealt with, whether directly or indirectly, 

except by an instrument in writing signed by the person creating, assigning or 

otherwise dealing with the interest.” 

The Applicant submits that an interest in Mr Richmond’s tenements could only have 

been created by an instrument in writing signed by Mr Richmond, and there is no 

document or trust creating such an interest.  It says that prior knowledge of the 

surrenders and the planned marking out of and application for the tenements did not 

give the Applicant an interest in the tenements.     

 

The Applicant denies the surrender by Richmond constituted a gift and submits that it 

received an “‘opportunity to mark out’ not a gift” and that there “was no gift in any 

event”.  The Applicant says it paid the application fees and the costs of marking out 

and advertising for the Applications.  Further, the Applicant says, “the surrender/new 

application” was not a gift but rather a repayment for concessions or favours given 

by Mr Lawton to Mr Richmond and Kallenia in respect of loans, legal costs for work 

and other things.      

 

The Applicant says it has complied with the formalities of s 41(1) of the Act and reg 

64 of the Regulations, and this is found by a perusal of the court file. 

 

MARKING OUT 

Mr Richmond admits that he attended when P 51/2501, P 51/2502 and P 51/2503 

were marked out by Mr Trenfield on 20 November 2003.  He says, however, that he 

was there to show Mr Trenfield how to mark out and to ensure that it was done 
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correctly, and not to mark out himself.  Mr Richmond says he did not attend the 

tenements in his own right but as agent for the Applicant.  The Objector says that 

because Mr Richmond knew where the tenements and their datum pegs were located 

and knew how to mark out the tenements, and that Mr Trenfield knew none of this, 

that Mr Richmond therefore “jointly” marked out the tenements with Mr Trenfield, in 

breach of s 45(2)(a) of the Act.  

 

The Full Court considered the meaning of s 45(2) of the Act in Ex parte Devant Pty 

Ltd v Minister for Mines, unreported, FC of SCWA, 18 December 1996.  Kennedy J, 

at p 4, said: 

 “It is apparent that this subsection is directed to ensuring that the limitation on 

the duration of prospecting licences imposed by s 45(1) is not avoided and that 

persons other than the former holder of a licence will have the opportunity, after 

expiration of this licence, of prospecting on the land, the purpose being to avoid 

locking up prospecting areas in the same hands for extended periods and 

thereby to encourage prospecting within the State ….” 

 

The purpose of s 45(2) of the Act is to prohibit, in the short term, the former holder of 

a prospecting licence, upon giving up the prospecting licence, becoming the holder of 

the tenement again, and so depriving other persons of the opportunity of prospecting 

the ground.  That is, in my view, the prohibition in s 45(2) is on the former holder 

marking out and applying for the ground as an applicant in his or her own right.  This 

does not mean that the former holder cannot mark out and/or apply for the tenement 

as agent for another person or entity.  Such a construction would not serve the 

purpose of s 45(2) as described by Kennedy J, and would limit the class of persons 

who could act as agent.  The legislation clearly envisages that an application for a 

prospecting licence, or an objection, may be made on behalf of an applicant by an 

agent: see s 41(1)(a), reg 90 and Form 21; and I cannot find any limit on the class of 

persons who may act as agent in the legislation.       
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I do not agree with the Objector that knowledge of both the location of the tenements 

and of how to mark out, together with Mr Trenfield’s lack of knowledge about 

marking out, leads to the tenements being marked out jointly.  The fact of Mr 

Richmond’s attendance to show Mr Trenfield how to mark out does not mean that 

that the marking out was not carried out by Mr Trenfield.  Nor does it mean that it 

was done jointly.  Mr Trenfield was not called to give evidence.  Mr Richmond’s 

evidence is clear that he did not mark out the tenements.  There is nothing in the 

evidence, in my view, to suggest that Mr Richmond was being other than truthful 

about this.  I accept that Mr Richmond was asked by Mr Lawton to prepare the 

Applications on behalf of the Applicant, and I do not consider that because Mr 

Richmond was the holder of the subject tenements immediately prior to their 

surrender that Mr Richmond was prevented from acting as agent for the Applicant.  I 

consider that, while acting as agent for the Applicant, Mr Richmond arranged to have 

P 51/2501, P 51/2502 and P 51/2503 marked out and in order to ensure this was done 

correctly Mr Richmond attended while Mr Trenfield marked out the tenements.  I am 

satisfied that Mr Richmond did not mark out the tenements.     

 

Furthermore, the evidence is that the Applicant applied for the tenements.  Although 

the tenements were marked out when Mr Richmond was present and Mr Richmond 

made arrangements for the Applications to be made on behalf of the Applicant, this is 

insufficient, in my view, to support an inference that therefore Mr Richmond is truly 

the person applying for the tenements.  The Applications are in the name of the 

Applicant and there is no evidence of any arrangement between the Applicant and Mr 

Richmond to other effect.  I accept the Applicant’s evidence that it made application 

for the tenements on its own behalf and not that of Mr Richmond.  

 

TELFERSCOT’S “INTEREST” IN THE TENEMENTS 

The Objector submits the Applicant obtained an “interest”, for the purpose of s 45(2) 

of the Act, in the subject tenements while they were still the subject of Mr 

Richmond’s prospecting licences and when Mr Richmond agreed to “surrender his 
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prospecting licences and mark out and apply for that ground in Telferscot’s name”.  

The surrenders were made at a prearranged time and enabled the Applicant to have 

priority in marking out and applying for replacement tenements.  The Objector says 

that the meaning to be applied to the word “interest” in s 45(2), in accordance with 

the scope and purpose of the Act, is a broad one, and should ensure a tenement is 

worked and, if not, is available to new tenement holders who will work it.  The 

Applicant, on the other hand, says the meaning of the word “interest” in s 45(2) is 

limited by s 119(2) of the Act.  Section 119(2) provides that a legal or equitable 

interest in a mining tenement “is not capable of being created, assigned, effected or 

dealt with, …. except by an instrument in writing.”  There is no evidence of a written 

instrument creating an interest on behalf of the Applicant in the subject tenements 

prior to their surrender. 

 

The Full Court considered the meaning of s 119(2) of the Act in Sorna Pty Ltd v Flint 

& Anor [2000] WASCA 22.  Ipp J, at paras 12 and 13, said: 

 “Section 119(2) prevents a legal or equitable interest in (mining tenements) 

from being created, assigned, affected or dealt with, whether directly or 

indirectly, except by an instrument in writing.  Accordingly, the section prevents 

the creation of the express trust orally agreed upon by the parties.  It also 

prevents the creation of any equitable interest being created by construing a 

trust.” 

  

And at paras 40 and 41, Murray J said: 

 “In my opinion s 119(2) is a later and particular provision governing the form 

by which both legal and equitable interests in or affecting mining tenements may 

be created or dealt with. 

 

 It follows in my opinion that in accordance with the plain wording of the 

subsection an oral agreement having the effect of purporting to create an 

equitable interest in a mining tenement by way of implied or resulting trust or a 
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constructive trust arising by implication from the common intention of the 

parties will not be legally effective.  I should make it clear that I see the 

respondents’ claim in this case as being for an implied or resulting trust in the 

sense that the trust is said to arise out of the intention of the respondents or 

indeed the common intention of both parties to the transaction, and so it is said 

to result from the way they dealt with each other or it is to be implied by 

operation of law because of their common intention.”  (emphasis added) 

 

In my view, s 119(2) sets out the requirements for the creation of an interest in a 

tenement for the purposes of the Act including an interest envisaged in s 45(2).  

Given the application of s 119(2), an oral agreement by a party or between parties 

about a tenement, without more, can not create, or transfer, or deal with, an interest in 

the tenement.   

    

In my view, an “interest” for the purpose of s 45(2) of the Act means an interest in 

the prospecting licence itself, and is not a reference to any personal rights in contract 

of a tenement holder, or other persons.  Any interest in the tenement, be it legal or 

equitable, can only be created by a written instrument, as provided for in s 119(2) of 

the Act.  I do not consider that the Applicant had an interest in Mr Richmond’s 

tenements prior to the surrender of those tenements by Mr Richmond.   

 

SOLICITOR/CLIENT RELATIONSHIP  

The Objector says the Applications are made on behalf of Mr Richmond because Mr 

Richmond has a claim against Mr Lawton due to the solicitor/client relationship 

between Mr Lawton and Mr Richmond.  The Objector says the Applications and any 

resulting tenements are therefore held on trust by the Applicant for Mr Richmond.    

The Applicant is a company, in which Mr Lawton is one of two shareholders, and is a 

legal entity separate from Mr Lawton.  The Applicant and Mr Richmond are not in a 

solicitor/client relationship. 
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The Full Court considered the solicitor/client relationship in Talbot & Olivier v 

Shann & Anor [2005] WASCA 34.  As regards the nature of the relationship, 

Templeman J, with whose reasons the other judges agreed, said at paras 3 & 4: 

 “The law relating to transactions between solicitors and clients is stated 

succinctly in Cordery on Solicitors, Section 1, Division F, [88] and [89]: 

  “The fiduciary nature of the solicitor/client relationship gives rise to a   

presumption of undue influence in any transaction entered into between 

the solicitor and his client.  …  

 

     The presumption of undue influence is rebuttable …” 

 

   Subject to the qualification that the presumption of undue influence arises in 

any transaction between solicitor and client, may be too wide, I consider that 

these passages provide both an accurate statement of the law, and sound 

advice as to its application. 

 

   The qualification arises from the proposition stated by Lord Scott of Foscote, in 

Royal Bank of Scotland plc v Ettridge (No2) [2002] 2 AC 773 at [156], that 

“the nature of the impugned transaction will always be material.”” 

 

In the present case, the “impugned transaction” appears to be the surrender of the 

prospecting licences and the applications for the ground the subject of the 

surrendered prospecting licences.  The ‘client’, Mr Richmond, informed Mr Lawton 

that he intended to, and would on a certain date, surrender P 51/2383, P 51/2384 and 

P 51/2385.  Using this knowledge, which was not in the public arena, Mr Lawton on 

behalf of the Applicant was able to arrange to mark out and to apply to a mining 

warden for the ground the subject of the surrendered prospecting licences before 

anyone else did so.  Two separate transactions - the surrender and the new 

applications – took place.   
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By informing Mr Lawton that P 51/2383, P 51/2384 and P 51/2385 were to be 

surrendered, Mr Richmond gave the Applicant an opportunity to apply for the 

prospecting licences ahead of others, but Mr Richmond could not transfer his 

prospecting licences to the Applicant.  The Applicant could only make application to 

a mining warden for the tenements the subject of the prospecting licences, and the 

success of such application is not a decision which lies with Mr Richmond.  There is 

no evidence that Mr Richmond was under any duress or influence (undue or 

otherwise) to surrender the prospecting licences.  Rather the uncontradicted evidence 

is that he decided to surrender the prospecting licences and informed Mr Lawton of 

his decision.  Upon the surrender of a prospecting licence, “every right, title and 

interest held under the mining tenement in respect of” the ground “absolutely ceases 

and determines” on the date on which the surrender is registered: s 95(6) of the Act.  

In other words, having surrendered the subject prospecting licences, Mr Richmond 

has no further interest in them.     

 

It does not seem to me that the solicitor/client relationship provides a basis for the 

Applications to be set aside.  In any event, even if the Applications were to be set 

aside by a court, I do not consider that the prospecting licences would return to Mr 

Richmond.  He has surrendered, and thereby given up, his interest in the prospecting 

licences in the earlier surrender transaction.  The Applications are simply an 

application to a mining warden for consideration of the applicant as a tenement 

holder. 

 

There is no suggestion that the “impugned transaction” was disadvantageous to Mr 

Richmond.  Rather, the Objector submits, Mr Richmond will obtain advantages by 

way of reduction of legal fees owing to Lawton Gillon.  I am not satisfied that this is 

necessarily so.  Mr Lawton may well not charge Mr Richmond for the Ruane matters 

but in my view this is because of his concerns about the earlier conduct of the matter, 

and not because of the surrenders and the Applications.  There is nothing to suggest 

that any other legal fees have been forgiven by Lawton Gillon – there may be delays 
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in billing by Lawton Gillon and payment by Mr Richmond, but that is the nature of 

the relationship between Mr Lawton and Mr Richmond, and not due to the surrenders 

and the Applications.     

 

I do not consider that Mr Richmond has a claim against the Applicant for the 

Applications, and accordingly I do not consider that the Applicant holds the 

Applications and any resulting tenements on trust for Mr Richmond.   

 

CONCLUSION 

For the reasons set out above, I find that the Applicant has not breached s 45(2) of the 

Act and furthermore that the Applicant has complied with s 41(2) of the Act and reg 

64(5) of the Regulations.  I dismiss Objection Nos 26/034, 27/034, 28/034 and 

29/034.  I grant applications for Prospecting Licence Nos. 51/2501, P 51/2502 and P 

51/2503 subject to compliance with the Native Title Act.  Application for Prospecting 

Licence No. 51/2504 is refused.                 
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