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THE PROCEEDING 

1  In his application the plaintiff seeks forfeiture of prospecting 
licence 74/239 for the alleged reason of non-compliance with the 
expenditure requirement in respect of that tenement during the year ended 
29 December 2003.  The defendant, Jaurdie Pty Ltd, as trustee of the 
Jaurdie Investment Trust, lodged an application to strike out the plaint on 
the grounds that it was vexatious, malicious and without merit and for any 
other reason as the Warden saw fit.  A defence to the plaint for forfeiture 
was also filed.  The grounds of defence being, firstly, "That the Form 5 
expenditure report is accurate and that the holder of P74/239 has 
complied with the Mining Act, and Mining Regulations …".  The second 
ground of defence is that the plaint is vexatious, malicious and without 
merit.  The application to strike out the plaint and the notice of defence 
were filed on the same day and were accompanied by an affidavit of 
Mr Shadbolt who swore that at the time he was the trustee of the Jaurdie 
Investment Trust which held P74/239.  That Mr Shadbolt had the 
authorisation of Jaurdie to act on behalf of the company was not 
challenged by the plaintiff. In the light of that and in the absence of 
anything to the contrary being put before me, I have proceeded on the 
basis that he was at all material times authorised to act for and on behalf 
of the defendant in connection with these proceedings. The affidavit also 
contained statements of fact concerning the tenement, concerning the 
relevant state of knowledge of the plaintiff, concerning the motives of the 
plaintiff filing the plaint and concerning expenditure compliance by the 
tenement holder. 

THE HEARING AND THE EVIDENCE 

2  With the consent of the parties I conducted a joint hearing of the 
plaint for forfeiture and of the application to strike out the plaint.  The 
plaintiff presented his case first.  Evidence was given by the plaintiff, 
Mr Robertson.  He said that on 11 January 2005 he had visited the 
tenement, taking with him a GPS into which an employee of the 
Department of Mines had installed the coordinates for the four corners of 
the tenement.  He travelled to the tenement with Mr Craig Martin and 
Mr Michael Wilson.  The latter was called as a witness by the plaintiff and 
gave evidence.  Mr Robertson said that he went to the tenement for the 
purpose of searching it in order to ascertain whether or not mining plant 
that had been removed from a tenement at Ora Banda had been taken to 
P74/239.  He said that the three men thoroughly searched the tenement by 
looking or driving  over "every inch" of it.  He said they were looking for 
disturbances on the ground where the mining plant they were looking for 
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may have been hidden.  He said that he saw that there had been no activity 
on the tenement from one end to the other for "some considerable time".  
He said that the tenement is 200 hectares in area.  He said that the three 
men were on the tenement for approximately eight hours. 

3  In cross-examination he said that there were no vehicle tracks on the 
tenement or on the road leading to the tenement along which they had 
travelled.  He said that he did find the corner pegs for the tenement but 
that no Form 21 was attached to any peg.  He said that the trenches that 
should have been present were "not defined".  He said, however, that 
markings on brass caps on corner pegs had the numbers of the mining 
lease which had previously existed over the ground the subject of 
P74/239.  He was certain that the three men had gone to and searched the 
ground the subject of the prospecting licence. 

4  Mr Robertson conceded during cross-examination that at the time 
when he went to the tenement and was searching it he had no intention of 
plainting for forfeiture because his objective was to search the tenement 
and see whether or not the mining plant that he was seeking was located 
on it.  Mr Robertson claimed that his GPS equipment was accurate to 
within half a metre on the ground. 

5  Mr Wilson said that he has been a geologist for 20 years.  He said 
that on 11 January 2004 he went to the location of P74/239 because, in 
effect, he owed Mr Robertson a favour for work that Robertson had 
previously done for a company associated with Mr Wilson.  Mr Wilson 
said that the three men were only on the tenement for about two to 
three hours, having left Kalgoorlie, a distance of about 400 kilometres 
away, that same morning and, I infer, having gone back the same day.  He 
said that the tenement contained several open pits and a fairly large 
disturbed area but that there were no signs of any recent activity.  He, too, 
said that the three men had been looking for disturbances on the ground.  
He said that he saw no evidence of recent vehicle tracks, no evidence of 
any "serious activity like drilling" having taken place for a number of 
years and no evidence of anything "substantial" having happened on the 
ground for a long time.  He did not recollect going to the datum peg of the 
tenement.  He had no doubt that they had correctly located the tenement 
using the GPS equipment.  He said that it was possible to see on the 
screen of the equipment that where they were located was within the 
tenement coordinates that had been entered into the GPS.  He estimated 
that something in the order of 30 per cent of the ground within the 
boundaries of the tenement had been traversed in total by the three men.  

[2005] WAMW 4   (<CES>) Page 4 



[2005] WAMW 4 
CALDER SM 

He said that they had more or less traversed the whole tenement by 
passing along every accessible track or working. 

6  In cross-examination Mr Wilson said that when he had stated in 
evidence that there was no sign of any "recent" activity, he meant within a 
few months.  He said that if there had been metal-detecting carried out on 
the tenement, he would have expected to have seen some tracks and small 
holes in the ground.  He said that if surveying was done using GPS 
equipment, then all that would be seen, apart from vehicle tracks, might 
be a few footprints.  Significantly, he said that he could not conclusively 
say that there had been no mining or exploration activity carried out on 
the tenement within the relevant 12-month expenditure period. 

7  The plaintiff called no further witnesses. 

8  Mr Shadbolt chose not to give any evidence or call any witnesses and 
he did not expressly seek to rely upon his affidavit that he had filed in 
support of his strike-out application as evidence before me.  I have not 
taken it into account.  The circumstances in which Mr Shadbolt declined 
to give evidence were somewhat unusual.  He initially said that it was 
contrary to his religious beliefs to either swear an oath to tell the truth or 
to make an affirmation to tell the truth.  I had the Warden's Court Officer 
then read to Mr Shadbolt the standard form of affirmation. Mr Shadbolt 
was unwilling to affirm in that manner.  I explained to him the 
consequences of his not giving evidence, namely that I would proceed on 
the basis that the evidence of the plaintiff and his witness would not be 
contradicted by any evidence except where there was any contradiction 
arising from the evidence of the two witnesses and that I may proceed on 
the basis, subject to such contradictions, that the rest of the evidence being 
uncontradicted should be accepted by me unless there was some good 
reason for my not doing so.  I also drew his attention to the possibility of 
his failure to give evidence making it easier for me to draw adverse 
inferences against him than if he had given evidence.  Mr Shadbolt 
remained steadfast in his decision to not give evidence.  He indicated that 
he did not trust a procedure that required him to answer questions under 
cross-examination if he chose to give evidence in person. 

9  I then heard brief submissions from both parties.  At the conclusion 
of the submissions I dismissed the application to strike out the plaint on 
the basis that there was no evidence given by or on behalf of the applicant 
for the striking out and that the evidence of the two witnesses who had 
been called by the plaintiff was insufficient to prove the allegations upon 
which the strike-out application was based. 
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CONCLUSIONS 

10  I find that on 11 January 2004 the plaintiff, Mr Wilson, and 
Mr Martin did go on to the ground the subject of P74/239 and they 
searched that ground looking for fresh surface disturbances.  Their sole 
purpose in visiting the site and searching the ground was to ascertain 
whether or not items of mining plant were located on the tenement.  I do 
not accept the evidence of Mr Robertson which was to the effect that 
every part of the ground was searched; rather, I prefer and accept the 
evidence of Mr Wilson which was to the effect that at least 30 per cent or 
something thereabouts, of the ground would have been covered by the 
three men.  I find that, as he said, they traversed open areas of the 
tenement and accessible tracks on it.  I am satisfied that no evidence of 
any mining or exploration or prospecting activity, apart from old workings 
and drilling, was seen by the two witnesses.  I am satisfied that there were 
no vehicle tyre marks on the tenement (other than from their own vehicle) 
when their search was conducted.  The evidence of Mr Wilson was to the 
effect that he conceded that it was possible that some activity that left no 
or little trace on the ground may have taken place early in the subject 
expenditure year that commenced at the end of December 2002. 

11  The Form 5 for the subject year that was tendered by the plaintiff, 
once tendered, became evidence in the whole proceeding and, as such, its 
contents could be seen as either supporting or strengthening the plaintiff's 
case or weakening or contradicting it.  An amount of $8437.00 dollars 
was claimed.  Mr Wilson suggested that the amount of $275 a day  for 
work done on the tenement was an unusual amount and that he would 
have expected something in the order of $150 per day to have been 
claimed for such an item.  He also queried the meaning of "survey, 
pick-ups" for which expenditure of $1375 for 5 days work is claimed, but 
ultimately said that he was not sure what that referred to and therefore 
could not comment upon it.  In essence, his evidence was to the effect that 
without any more detail as to what the claimed items of expenditure 
related to, in terms of the physical activity that constituted them, he could 
not really say, by examining  the document that  the total claimed 
expenditure had not been incurred – although he did not concede that it 
had been. 

12  The evidence produced by the plaintiffs is insufficient to establish 
that the tenement holder has failed to comply with the expenditure 
condition requirement for the year in question.  The best that the witnesses 
could say was that it appeared to them that no work had been done, but 
the evidence of neither of them was sufficient to discount the possibility 
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of work that left no trace having been done or of work that left only small 
and very temporary traces of work having been done early in the 
expenditure year.  In that regard the evidence of the witness with 
experience in the field, namely, Mr Wilson, was that the "recent" period 
during which he considered there was no evidence of having been done 
was only a few months.  The evidence of Mr Robertson, in the absence of 
there being any indication of his having any relevant experience in such 
matters, carries little weight insofar as he purported to draw conclusions 
as to whether any work had been done in the subject expenditure year. 

13  That Mr Shadbolt declined to give evidence about relevant material 
facts which, it could reasonably be inferred, were within his knowledge, 
in particular the contents of the form 5, is something that I must take into 
account, together with the circumstances of his so declining. From the bar 
table where he addressed me he seemed sincere in his religious beliefs 
although that was not something that counsel for the plaintiff could really 
challenge.  His comment that he did not trust the procedure of cross-
examination is not surprising coming from a lay person, although it 
emerged from the evidence of Mr Robertson that there were or had been 
proceedings of some sort in the Supreme Court involving Mr Shadbolt 
and the missing plant. In any event, however, Mr Shadbolt was not tested 
about whether, in the completion of the form 5  the truth had been told 
about the contents of the Form 5.  The truth may have been that the 
contents were false and that no expenditure at all had been incurred or that 
less than the amount claimed had been incurred or that less than the 
prescribed minimum of $8000 had been expended.  It may also be inferred 
that he did not want to give the plaintiff an opportunity of bolstering, 
through cross-examination, what was a weak case that had been presented 
by the plaintiff. He did not make a no case submission but I do not know 
whether he was even aware that that could be done. In the circumstances, 
I do not consider that it would be appropriate for me to draw from the 
conduct of Mr Shadbolt in declining to give evidence the inference that 
less than the prescribed expenditure amount was incurred during the year 
in question.  The absence on the ground of any physical indicia of activity 
in the few months prior to 11 January 2004 is not, of itself, in the 
circumstances presented in this case, sufficient to enable me to conclude 
that, on the balance of probabilities, the minimum prescribed expenditure 
condition was not fulfilled.  On its face, the form 5 shows that there was 
compliance with the expenditure.  There is no direct evidence that 
contradicts what is in the form 5.  There are no proven primary facts from 
which it could properly be inferred that the expenditure condition was not 
complied with. The onus is upon a plaintiff to prove on the balance of 
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probabilities that there has been non-compliance with the expenditure 
condition. The plaintiff has not discharged that onus. 

14  For the above reasons the plaint for forfeiture is dismissed.  I am not 
satisfied that the plaint is frivolous or vexatious.  There will be no costs. 
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