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THE PROCEEDINGS 

The Motion 

1  An application by way of motion lodged, by Shields Contracting Pty 
Ltd (In Liq) ("Shields") sought that an objection to an application for the 
grant of a certificate of exemption to Shields be stayed or, alternatively, 
struck out.  The application for exemption concerns exploration 
licence 63/373 ("E63/373").  Glintan Pty Ltd (“Glintan”) has lodged an 
objection under the Mining Act 1978 (WA) (“the Mining Act”) to the 
grant of the certificate of exemption.  At no time has Glintan sought the 
leave of any Court that has jurisdiction to grant leave pursuant to s 471B 
or s. 500(2) of the Corporations Act 2001 ("the Corporations Act") to 
lodge or proceed with the objection.  The failure of Glintan to have 
obtained any such leave was the basis upon which the motion to stay or 
strike out was brought.  Because of the meaning given to “Court” by s 9 
and s 58AA of the Corporations Act, only the Federal Court or a State or 
Territory Supreme Court or the Family Court or a court to which s 41 of 
the Family Law Act applies have jurisdiction to grant such leave. 

The Withdrawal of the Motion

2  The motion to stay or strike out the objection was fully argued by the 
parties.  It was common ground between the parties that at all material 
time Shields was in liquidation and that at no time had any Court that had 
jurisdiction to do so granted leave for the objector to lodge an objection 
under the Mining Act or, having lodged an objection, to proceed with it.  
After hearing the motion I reserved my decision.  In the course of 
preparing my decision I formed the view that, although the parties had 
both argued their client’s respective cases only upon the basis that s. 471B 
of the Corporations Act had application to the objection and to the 
exemption proceedings before me, it was probably the correct position 
that subs. 500(2) of the Corporations Act was what should have been 
considered rather than s. 471B.  I re-called the parties without delivering 
any decision and informed them of my concern.  The matter was then 
adjourned to enable both parties to lodge further written submission which 
I have recently received.  The matter was then re-listed before me.  Both 
parties appeared before me.  On behalf of Sheilds, Counsel lodged an 
application to dismiss the motion to stay or strike out.  Counsel for the 
objector consented to the application to dismiss.  I dismissed the motion to 
strike out or stay.  Both parties then requested that the application for 
exemption be listed for hearing.  I agreed to do so but only conditionally.  
The condition upon which I agreed to list the matter for hearing was that 
I would first decide whether I had any jurisdiction or power to hear the 
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application in circumstances where I was aware that Shields was in 
liquidation at all material times and that at no time had the leave of any 
Court been obtained pursuant to the provisions of the Corporations Act for 
the objector to lodge or to proceed with the objection. 

The Jurisdiction or Power of the Warden 

3  Corporations Act s. 440D says: 

“(1) During the administration of a company, a proceeding in a 
court against the company or in relation to any of its property cannot 
be begun or proceeded with, except: 

(a) with the administrator’s written consent; or 

(b) with the leave of the Court and in accordance with such 
terms (if any) as the Court imposes”. 

4  Corporations Act s. 471B says: 

"While a company is being wound up in insolvency or by the court or 
a provisional liquidator of a company is acting, a person cannot 
begin or proceed with: 

(a) a proceeding in a court against a company or in 
relation to the property of the company; or 

(b) … 

except with the leave of the court and in accordance with such 
terms (if any) as the court imposes." 

5  Subsection 500(2) says: 

“After the passing of the resolution for voluntary winding up, no 
action or other civil proceeding is to be proceeded with or 
commenced against the company except by leave of the Court and 
subject to such terms as the Court imposes. 

6  In my opinion s. 440D, 471B and subs 500(2) all have the effect of 
prohibiting, in the circumstances to which they have application, 
a potential or an actual party to a matter of the type that is described in 
each of those provisions from commencing or, having commenced, from 
proceeding further with, a relevant action or proceeding without leave and 
that they also prohibit any court that would otherwise have the jurisdiction 
to do so from allowing such a matter to be commenced or to proceed 
further once having been commenced.  Where such a matter has been 
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commenced in any court without the necessary leave of a Court (as 
defined in ss. 9 & 58AA of the Corporations Act), or where a matter, 
having been commenced without such leave (whether or not the leave was 
required at the time of its commencement), is sought to be continued, it 
could never be proper for the court, once having been made aware of the 
defendant being under administration or being wound up, to allow the 
matter to proceed any further unless the Corporations Act or some other 
law allows.  That must be so whether or not all parties to the matter want 
to proceed and whether or not any party raises an objection in any form to 
it proceeding.  For a court to proceed would contravene the express 
directions set out in the relevant section of the Corporations Act. 

The Exemption Application 

7  Subsection 102(3) of the Mining Act says, where relevant, that 
a certificate of exemption may be granted for any reason not specified in 
subs 102(2) which reason is prescribed or is in the opinion of the Minister 
sufficient to justify the exemption.  Regulation 102(2) says that, for 
purposes of sub 102(3), the death, bankruptcy, insanity or liquidation of 
a tenement holder shall be a reason for exemption pursuant to subs 102(3).  
In the particulars of its exemption application, in addition to identifying 
liquidation as one of the claimed reasons for exemption, Shields says that 
E63/373 is registered in the name of Shields and Resolute Limited 
("Resolute") and that it is subject to two minority beneficial interests held, 
pursuant to a deed, by Renwick Nominees Pty Ltd ("Renwick") and 
Donald Stephen McManus ("McManus").  Shields says that E63/373 is 
part of a project in which Resolute had earned an 80 per cent interest, 
which 80 per cent it had previously transferred to another company and 
that the interest of that other company had subsequently been wholly 
transferred to Shields.  It is said that the liquidator of Shields wishes to 
sell the tenement, having reached an advanced stage of negotiations and 
that the sale of E63/366 has been delayed, in part, by the existence of 
plaint for forfeiture number 17/034 lodged by Glintan on 5 March 2004.  
Those facts are claimed to be a reason that will, in the opinion of the 
Minister, be sufficient to justify forfeiture. 

The application for Forfeiture 

8  Glintan has lodged an application for forfeiture of E63/373 alleging 
failure to comply with the expenditure condition for the year ended 
16 February 2004.  The plaint has not yet been heard by any Warden.  The 
plaint for forfeiture and the exemption application had both previously 
been listed for hearing together.  Subsequently, however, with the consent 
of both parties, the plaint was listed for mention only and on that day 
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I heard argument only in respect of the abovementioned motion 
concerning the objection to the exemption application.   

THE ISSUES 

9  The issues that were argued before me are as follows.  The 
fundamental issue was whether or not it is necessary, because of the 
provisions of s 471B or subsection 500(2) of the Corporations Act, for 
Glintan to have obtained the leave of the Federal Court or the Supreme 
Court of a State of Territory or the Family Court or a court to which s 41 
of the Family Law Act 1975 applies to lodge the objection.  The answer to 
that question requires the resolution of a number of issues, namely: 

(1) Is the hearing by a Warden of an application for the grant of a 
certificate of exemption that is objected to a "proceeding" in a 
"court" against the company or the property of the company 
for purposes of s 471B of the Corporations Act? 

(2) Is such a hearing an “action or other civil proceeding” for 
purposes of subs. 500(2)? 

(3) Is the lodgement of an objection pursuant to reg 55 of the 
Mining Regulations 1981 ("the Regulations") against an 
application made by or on behalf of a company that is in 
liquidation for the grant of a certificate of exemption 
a procedure whereby the person lodging the objection 
"begin(s)" or "proceed(s)" with a proceeding for purposes of 
s 471B of the Corporations Act, or begins or proceeds with an 
“action or other civil proceeding” for purposes of 
subs. 500(2)? 

THE EVIDENCE 

Evidence on Behalf of Shields 

10  The only evidence presented on behalf of Shields is the affidavit of 
Neil Raymond Cribb ("Cribb") sworn 27 October 2004.  The truth of the 
contents of the affidavit of Cribb was not challenged by Glintan and, for 
the purpose only of these reasons, I proceed upon the basis that its 
contents are true.  In summary, Cribb has said as follows.  Shields is in 
liquidation and Cribb and another person are joint and several liquidators.  
The winding up is a creditors' voluntary winding up.  There has been no 
order of the Court for the compulsorily winding up of Shields.  The 
creditors' resolution that Shields be wound up was made on 30 November 
2000.  The winding up of Shields was still being undertaken by the 
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liquidators as at the date of the affidavit (27 October 2004) and I proceed 
upon the basis that it has not yet ended.  Cribb annexed to his affidavit a 
number of documents, including several contractual agreements, 
concerning E63/373.  Those agreements show that in November 1994 
Shields purchased from Nickelseekers Ltd 50 of the total of 100 shares in 
E63/373.  At the time Shields already held the other 50 shares.  In the 
deed of agreement Shields is described as "the purchaser".  It is said in the 
deed that "the purchaser" means and includes Shields, Renwick and 
McManus.  It is also said that upon settlement under the deed Shields is to 
be the sole registered proprietor of E63/373 and to hold the tenement on 
trust as to 75 per cent for Shields, as to 15 per cent for Renwick and as to 
10 per cent for McManus.  In January 1995 a farm-in and joint-venture 
agreement was entered into between Samantha Gold NL ("Samantha"), on 
the one part, and Shields, Renwick and McManus, together, of the other 
part.  That agreement makes reference to the deed of November 1994.  It 
gave to Samantha the right to earn an 80 per cent interest in the tenement.  
It recites that Shields is the beneficial owner of and is the registered 
proprietor of a 50 per cent interest in the tenement and that Nickelseekers 
has agreed to transfer the other 50 per cent to Shields pursuant to the 
November 1994 agreement to which I have made reference.  The farm-in 
agreement also recites that following settlement of the transfer of 
Nickelseekers' interest to Shields, Shields will become the sole registered 
proprietor of the tenement and hold a 75 per cent beneficial interest in it 
and that a 15 per cent interest will be held by Shields on trust for Renwick 
and a 10 per cent on trust for McManus.  Pursuant to cl 9 of the farm-in 
agreement, any party was entitled to withdraw from the joint venture and, 
upon withdrawal, that party's interests would be forfeited to the remaining 
party and the withdrawing party would be obliged to execute a transfer of 
the tenement to the remaining party for no consideration. 

11  There is a third relevant agreement.  That agreement was made on 
17 October 2001 between Resolute (formerly Samantha) as the assignor, 
Bulong Operations Pty Ltd ("Bulong") as the assignee and Shields, 
Renwick and McManus, collectively described as the “continuing 
parties”.  It is described as a "deed of consent, assignment, assumption 
and variation" to the farm-in agreement of January 1995.  In that 2001 
agreement Resolute agreed to transfer its earned 80 per cent interest in 
E63/373 to Bulong.  On 7 March 2002, or shortly thereafter, the 
liquidators of Shields received a letter of that date from Bulong in which it 
was stated that Bulong withdrew from the farm-in agreement pursuant to 
cl 9 of that agreement.  The effect of that withdrawal was that, pursuant to 
cl 9, Bulong's 80 per cent share in E63/373 was forfeited to the remaining 
party to the farm-in agreement, namely, Shields, Renwick and McManus, 
(all described as "Shields" in the agreement).  In cl 6 of the farm-in 
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agreement it is said that for purposes of that agreement Shields, McManus 
and Renwick are to be treated "as one party acting through Shields 
Contracting" and that “Accordingly, all of Shields rights, entitlements and 
obligations under (the) agreement shall be exercised by Shields 
Contracting acting for itself and as agent for and on behalf of McManus 
and Renwick”. 

Evidence of the Objector 

12  The only evidence produced by the objector was two affidavits 
sworn by Mr Workman.  In the first of those affidavits he said that he had 
accessed the annexed Department of Industry and Resources Web site 
page showing that in the tenement register for E63/373, as at 5 November 
2004, Resolute and Shields Contracting, care of the liquidators, were the 
current holders of the tenement.  Mr Workman's other affidavit annexed 
a copy of the A13 reports for E63/373 and mining lease 63/543 and copies 
of pages in respect of both of those tenements from the "Relationship" tab 
on the Departmental Web site. 

LEGISLATION 

Mining Act 

13  Section 101 says: 

(1) "An application under section 96 or 98 for the forfeiture of a mining 
tenement for breach of the prescribed expenditure conditions 
applicable thereto while the holder thereof is a company in respect of 
which a winding up order has been made or a provisional liquidator 
has been appointed under the Corporations Law, the Companies 
(Western Australia) Code or the Companies Act 1961, shall not be an 
action or proceeding for the purposes of subsection (2) of section 471 
of that Law (or any provision of that Law which replaces or is 
substituted for that subsection), section 371(2) of that Code or of 
section 230(3) of that Act, and notwithstanding anything therein 
contained to the contrary, the application may be commenced and 
proceeded with without the leave of the Supreme Court, and the mining 
tenement is liable to forfeiture accordingly." 

(2) “The following matter is declared to be an excluded matter for the 
purposes of section 5F of the Corporations Act in relation to section 
471B of that Act ⎯ an application under section 96 or 98 for the 
forfeiture of a mining tenement for breach of the prescribed 
expenditure conditions applicable to the tenement while the holder of 
the tenement is a company in respect of which a winding up order has 
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been made, or a provisional liquidator appointed, under the 
Corporations Act.” 

14   Section 471(2) of the Corporations Law was replaced by s. 471B of 
the Law Corporation.  

15  Section 5F of the Corporations Act says: 

"(1) Subsection (2) applies if a provision of a law of a State or 
Territory declares a matter to be an excluded matter for the 
purposes of this section in relation to: 

(b) a specified provision of the Corporations legislation. 

(2) By force of this subsection: 

(b) the specified provision of the Corporations legislation 
does not apply in a State or Territory in relation to the 
matter if the declaration is one to which 
paragraph (1)(b) applies." 

16  Subsection 102(3) of the Mining Act says: 

"Notwithstanding that the reasons given for the application for 
exemption are not amongst those set out in subsection (2), 
a certificate of exemption may also be granted for any other reason 
which may be prescribed or which in the opinion of the Minister is 
sufficient to justify such exemption." 

17  Subsection 102(5) says that where an objection to an application for 
exemption is lodged, the Warden is to hear the application for exemption 
in Open Court and that, where there is no objection lodged, the 
application for exemption is to be forwarded to the Minister for 
determination by the Minister.  Subsection 102(6) requires the Warden, 
after hearing an application, to transmit to the Minister the Warden's 
report recommending grant or refusal of the application and setting out 
reasons for the recommendation.  It is the Minister, and only the Minister, 
who is empowered to grant a certificate of exemption.   

18  Section 103 of the Mining Act says that when a certificate of 
exemption is granted, the holder is deemed relieved to the extent specified 
in the certificate from the prescribed expenditure conditions for the 
subject tenement. 

19  Regulation 55 says that "A person may … lodge an objection against 
(an) application (for exemption)". 
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20  Sub-regulation 102(1) says that on the liquidation of the holder of 
a tenement the liquidator may lodge a devolution in the form that is 
prescribed.  It is common ground in this matter that no devolution has 
been lodged by the liquidators of Shields.  Sub-regulation 102(2) says 
that the liquidation of the holder of a mining tenement "… shall be 
a reason for exemption pursuant to section 102(3) of the Act".   

The Corporations Act 

21  Section 5G says (where relevant): 

"(1) This section has effect despite anything else in the 
Corporations legislation. 

(2) This section does not apply to a provision of the law of a State 
or Territory that is capable of concurrent operation with the 
Corporations legislation. 

(3) This section applies to the interaction between: 

(a) a provision of a law of a State or Territory (the 'State 
provision'); and 

(b) a provision of the Corporations legislation (the 
'Commonwealth provision'); 

only if the State provision meets the conditions set out in the 
following table." 

22  Within the table that then follows appears item 1 where it is said, 
under the heading "Kind of provision":  "A pre-commencement 
(commenced) provision".  Also at item 1 under the heading "Conditions to 
be met" it says: 

"(a) The State provision operated immediately before this Act 
commenced, despite the provision of: 

(i) the Corporations Law of the State or Territory (as in force 
at that time); or  

(ii) the ASC or ASIC Law of the State or Territory (as in force 
at that time); 

that corresponds to the Commonwealth provision; and 
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(b) The State provision is not declared to be one that this section 
does not apply to (either generally or specifically in relation to 
the Commonwealth provision) by: 

(i) regulations made under this Act; or 

(ii) a law of the State or Territory. 

Section 5G continues: 

(4) A provision of the Corporations legislation does not: 

(a) prohibit the doing of an act; or 

(b) if a provision of a law of a State or Territory specifically 
authorises or requires the doing of that act. 

(12) A provision of a law of a State or Territory is 
a pre-commencement (commenced) provision if it: 

(a) is enacted, and comes into force, before the 
commencement of this Act; and 

(b) is not a provision that has been materially amended after 
commencement (see subsections (15) to (17)). 

(15) A provision of a law of a State or Territory is materially 
amended after commencement if: 

(a) an amendment of a provision commences on or after the 
commencement of this Act; and 

(b) neither subsection (16) nor subsection (17) applies to the 
amendment. 

(16) A provision of a law of a State or Territory is not materially 
amended after commencement under subsection (15) if the 
amendment merely: 

(a) changes: 

(i) a reference to the Corporations Law …, to 
a reference to the Corporations Act; 

(ii) a reference to a provisions of the Corporations 
Law …, to a reference to a provision of the 
Corporations Act … 
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or 

(b) adds a condition that must be met before a right is 
conferred, an obligation imposed or a power conferred; 
or 

(c) adds criteria to be taken into account before a power is 
exercised; or 

(d) amends the provision in the way declared by the 
regulations to not constitute a material amendment for the 
purpose of this subsection. 

(17) A provision of a law of a State or Territory is not materially 
amended after commencement under subsection (15) if: 

(a) the provision as amended would be inconsistent with the 
provision of the Corporations legislation but for this 
section; and 

(b) the amendment would not materially reduce the range of 
persons, acts and circumstances to which the provision of 
the Corporations legislation applies if this section applied 
to the provision of the State or Territory law as amended." 

23  Section 9 contains relevant definitions, namely: 

‘court’ and 'Court’, both of which have the meaning given by 
section 58AA, namely: 

'court' means any court. 

'Court' means any of the following courts: 

(a) the Federal Court; 

(b) the Supreme Court of a State or Territory; 

(c) the Family Court of Australia; 

(d) a court to which section 41 of the Family Law Act 1975 
applies …". 

24  Sections 440D, 471B and 500(2) of the Corporations Act, are all 
expressed in terms that are identical to those that were used in 
sections 440D, 471B and 500(2) of the Corporations Law.  In my opinion, 
the difference between the meaning of the word "court" as formerly 
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defined in s 58AA of the Corporations Law and as now defined in s. 
58AA the Corporations Act is of no consequence in the interpretation of 
either the Corporations Law or the Corporations Act, (including s 5G), or 
the Mining Act for present purposes.  In the Corporations Law, “court” 
was defined by ss. 9 and 58AA as: “any court when exercising the 
jurisdiction of this jurisdiction”. 

SUBMISSIONS 

The Applicant for Stay/Strike Out 

25  Mr Gerus noted in his submissions that the functions of the liquidator 
are to take possession of and to realise the company's assets and to apply 
what is realised towards payment of the costs of liquidation and to 
determine and satisfy claims against the company.  He observed that the 
purpose of ss. 471B and 500(2) and also of the similar s. 440D of the 
Corporations Act are designed to prevent harassment of a company in 
liquidation or under administration and to prevent its assets being wasted 
by unnecessary litigation.  In Helm v Hansley Holdings Pty Ltd (In Liq) 
[1999] WASCA 71 Kennedy said of the purpose underlying s 471B that it 
was "… to ensure that the assets of the company in liquidation will be 
administered in accordance with the provision of the Companies Act and 
that no person would get an advantage to which, under those provisions, 
he is not properly entitled".  It is submitted that an exemption granted 
under subs 102(3) of the Mining Act for the reasons supplied in reg 102(2) 
of the Mining Regulations, namely, liquidation, facilitates the proper 
administration by the liquidator of the assets of the company. 

26  Counsel submitted that the term "proceeding" under s 471B of the 
Corporations Act has been given a broad interpretation by the courts such 
that it is not limited to actions in superior and inferior courts and that it 
extends to administrative tribunals.  He referred to a number of cases in 
which, he submitted, proceedings as contemplated by s 471B or similar 
provisions in the Corporations Law or the Corporations Act had taken 
place before bodies which were not described as, or normally considered 
to be, courts.  He also made reference to two decisions concerning the 
meaning of the word "proceeding" in s 142 of the Mining Act, namely, 
Great Boulder Mines Limited v Bailey (2000) 19 AMPLJ 204, Perth 
Warden's Court, 24 March 2000 and R v Lane, Ex parte Pard Holdings 
Pty Ltd; in Re Goldfan Ltd (1990) 2 WAR 486, per Ipp J, at 497. 

27  Mr Gerus noted that the term "proceeding" is used in direct 
connection with the words "in a court".  In respect of that, counsel said 
that, when considering whether a body is a "court" for purposes of s 471B 
of the Corporations Act, what is determinative of the answer is not the 
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name by which the body is called but its function and purpose.  He 
submitted that, as had occurred in the cases of Brian Rochford Ltd 
(Administrator Appointed) v Textile Clothing & Footwear Union of 
NSW (1998) 149 FLR 125 and in Helm (supra), the words “proceeding in 
a court”, in s 471B of the Corporations Act, should be given a meaning 
which is not governed by the definition of "court" as specified in s 58AA 
of the Corporations Act. 

28  Concerning the nature of the objection to an application for the grant 
of a certificate of exemption, Mr Gerus says that, as the objector is also a 
plaintiff seeking forfeiture of the same tenement, the grant of a certificate 
of exemption will provide a full defence to the plaint and the refusal of the 
application will leave the tenement vulnerable to forfeiture by either the 
Minister or the plaintiff.  The effect of forfeiture would be to deprive the 
liquidators of an asset of the company that could otherwise be included as 
part of the realisable assets of the company for distribution to the 
creditors.  He submits that the general nature of the hearing of an 
application for exemption before the Warden is consistent with 
a conclusion that an objection to the grant of a certificate of exemption is 
a "proceeding in a court" for purposes of s 471B. 

29  Mr Gerus also submitted that an exploration licence is more than 
a bare licence, that it has the characteristics of property, that E63/373 is 
a key asset of Shields and that the liquidators, in order to fulfil their 
statutory obligations as liquidators, have made the exemption application 
for the purpose of the preservation of that asset of the company for the 
benefit of its creditors.  It is said that if the objector succeeds in achieving 
a refusal of the application for exemption, the refusal will have 
a detrimental effect on the standing of the exploration licence because it 
would leave the licence exposed to forfeiture.  Mr Gerus submits that the 
success of the exemption application is a very important and necessary 
step in the defence of the plaint and that the objection, being in opposition 
to the grant of the certificate, is a direct attack upon a significant asset of 
the company.  That is something, he says, that ought to be supervised by 
the Supreme Court in order to preserve the statutory scheme of the 
process of liquidation.  Counsel says that in this particular case the 
objector is, in effect, attacking the way in which the liquidator has gone 
about the task of winding up the company.  It is said that because 
liquidation is a prescribed reason for which the Minister may grant 
a certificate of exemption, the Mining Act recognises that it is not 
necessarily a function of a liquidator to continue to expend funds on 
expenditure connected with the tenement but, rather, to, as quickly as 
possible and with as little difficulty as can be achieved, gather the funds 
that are available to pay for the liquidation and to distribute to creditors.  
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He acknowledges, however, that it is proper for an objection to be lodged 
and to proceed but says that it should be under the supervision of the 
Supreme Court.  He has not said, however, how the Supreme Court may 
be able to supervise either the lodgement of the objection or the conduct 
of the proceedings that must follow from the lodgement of the objection 
or what may occur after the hearing, including the making by the Warden 
of the Warden's report and recommendation, or after the Warden has 
forwarded the report and recommendation to the Minister, or whether the 
exercise of the Minister’s discretion may be subject of any supervisory 
direction by the Supreme Court that the Minister is bound to obey. 

Applicant’s Supplementary Submissions Subs. 500(2)

30  In his supplementary submissions Mr Gerus argued that subs. 500(2) 
is applicable to the present matter.  He submitted that the liquidation has 
arisen by way of a creditors voluntary winding up and that it is only subs 
500(2) of the Corporations Act that could have application to the 
proceedings now before me.  It is said that such proceedings are capable 
of being constituted an “action” for purposes of subs. 500(2).  It is said 
that the subsection should be interpreted broadly to avoid interference 
with the orderly winding up of companies by the lodgement of objections 
and plaints. 

31  Reference is made to the recent decision of Warden Auty SM. in 
Van Blitterswyk v Sons of Gwalia Ltd and Ors [2005] WAMW 6 
delivered on 28 February 2005 

The Objector 

32  Mr Workman, in submissions on behalf of the objector, refers to the 
legislative scheme of self-regulation, including the encouragement of 
private action and to the fact that, as part of that legislative scheme, reg 55 
says, without any qualification, that “any person” may object to an 
application for the grant of a certificate of exemption.  He also notes that 
in no provision of the Mining Act or the Regulations is any criterion or 
ground set out upon which an objection to an application for exemption 
may be based.  Reference is made in particular to the provisions of Mining 
Act, subss. 101(1) and (2) whereby, it is submitted, applications for 
forfeiture of tenements may be made without the leave of a Court and 
whereby an application for forfeiture is an excluded matter under the 
Corporations Act, s 5F.  It is submitted that because of the provisions of 
Corporations Act, s 5G(4), the provisions of s 471B do not apply in the 
present case. 
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33  In general submissions concerning the application for exemption, 
Mr Workman notes that s 102(1) of the Mining Act refers to the 
application for exemption being made by the "holder" of the tenement and 
submits that that means the registered holder.  He points to the fact that as 
at the end of the relevant expenditure year Resolute was registered as 
a holder as to 80 per cent and Shields as to only 20 per cent.  He further 
notes that the application for exemption was made in the name of Shields, 
Renwick and McManus, but was signed by one of the liquidators, 
expressly, “not for Renwick and McManus”.  It is said that, in those 
circumstances, Resolute has not made an application for exemption, 
although it is a registered holder, and has not made application to be 
joined as an applicant in the exemption application.  There is, as counsel 
has said, no evidence for purposes of reg 102(1) that Resolute is in 
liquidation or that Renwick is in liquidation or that McManus is dead or 
insane or bankrupt. 

34  Concerning the nature of the proceedings before the Warden where 
there is objection to an application for the grant of a certificate of 
exemption, Mr Workman refers to the hearing of evidence by the Warden, 
to the venue (Open Court), to the filtering role of the Warden being an 
investigatory and recommendatory function that assists the Minister, to 
the limited power of the Warden to make a report and recommendation 
only and to the fact that it is the Minister who finally determines the 
application.  He also notes that the Warden is not bound in Open Court by 
the rules of evidence, cannot make any orders that determine rights 
between the parties, cannot finally determine the application and that, as 
distinct from an application for forfeiture of a tenement, may not impose 
a penalty or dismiss the application. 

35  It is submitted that, for purposes of s 471B of the Corporations Act, 
the proceedings have been commenced by the liquidator, not the objector, 
and that all the objector has done is to exercise its statutory right to lodge 
an objection.  That right, it is submitted, is the equivalent of a right to 
defend in a civil action.  It is further said that the objector is not seeking 
any independent relief.  In support of his arguments Mr Workman referred 
to Pasdale Pty Ltd v Concrete Constructions (1996) 14 ACLR 554.  He 
submits that the authorities relied upon by Shields are cases concerning 
the exercise of private or personal rights where the arbiter can finally 
determine such rights, whereas, by comparison, lodging an objection is 
exercising a statutory right, the right being given to the public at large, 
and the objector does not acquire any rights or have its or any other 
person's rights finally determined in such proceedings.  Counsel also 
referred to Re Calder; Ex parte Gardner (1999) 20 WAR 525,  in which 
the Court said that the Warden sitting in Open Court is not sitting as a 
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court but is acting in an administrative and not a judicial capacity, even 
though the Warden is usually required to act judicially in so doing.  In 
discussing the case of Rochford (supra) referred to by the applicant, it is 
said that in that case the Commission's power to deal with unfair dismissal 
cases is defined by reference to criteria which would be familiar to any 
court - Helm's case (supra) - whereas, by comparison, no such criteria are 
contained within the mining legislation concerning applications for 
exemption and objections thereto.  It is further noted, again in comparison 
with the statutory provisions considered in Rochford's case, that the 
Warden has no power to make any orders in the hearing of an application 
for an exemption, in particular, no power to make any orders that finally 
determine the rights of either the applicant or the objector.  Similar 
commentary is made concerning Australian Liquor, Hospitality and 
Miscellaneous Workers' Union v Homecare Transport Pty Ltd (In Liq) 
(2002) 117 FCR 87 and all of the other cases referred to on behalf of the 
applicant.  In short, it is submitted that the Warden is not a "court" for 
purposes of s 471B and that, in every one of the cases referred to by the 
applicant for exemption, the powers of the relevant tribunal or body were 
significantly different from those of the Warden sitting in Open Court 
hearing an exemption application. 

36  In respect of the provisions of s 5G of the Corporations Act, it is 
submitted on behalf of the objector that reg 55 of the Regulations, which 
gives a statutory right to object to an application for the grant of 
a certificate of exemption, commenced operation prior to the 
commencement of the Corporations Act in 2001 and that, reg 55 not 
having been amended since then, is a "State provision" for purposes of 
s 5G(4) to which the provisions of s 471B of the Corporations Act have 
no application. 

Objector’s Supplementary Submissions - Subs. 500(2) 

37  Mr Workman agrees that it is only subs 500(2) that could have 
application in this case.  He submits, however that it does not apply to the 
lodgement of an objection to an exemption application. 

38  He says that there is no logical reason for the provisions of ss. 440D, 
471B and 500(2) to be construed and applied differently.  He relies upon 
his original submissions concerning Corporations Act subs. 5G(4) and 
says that subs. 500(2) therefore has no application to the objection. 

39  Mr Workman has also argued that, because Shields is only one of the 
registered holders of the tenement and only one of the named applicants 
for exemption, the application for exemption can continue with those 
parties and, by inference, submits that the objection may continue in any 
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event in respect of the other registered holders/applicants.  He says that it 
is illogical and contrary to the object and purpose and intent of the Mining 
Act if it is the law that where only one of the registered holders and 
applicants for exemption is under administration or being would up that 
no objection to the exemption application may be lodged or be taken 
further without leave of a Court. 

40  Concerning subs. 500(2), counsel repeats his previous arguments that 
an objection does not begin or commence any proceeding at all.  He 
submits that “action or other civil proceeding” in the subsection should be 
given the same meaning as is to be given to “proceeding in a court” in 
ss. 440D and 471B.  He notes that there is no definition of “action” or 
“civil proceeding” in the Corporations Act, the Acts Interpretation Act 
1901 (Cth) or the Interpretation Act 1984(WA). 

41  Mr Workman submitted, with respect, that Warden Auty SM erred in 
her conclusions in Van Blitterswyk (supra).  He says that Corporations 
Act subs. 5G(4) was not argued before the Warden or considered in the 
Warden’s reasons.  Reference is made to paragraph 39 of the Warden’s 
reasons in which she observed that, in Australian Postal Commission v 
Dao (1986) 6 NSWL R 497@ 512, Kirby P had ascribed to a “court” the 
attribute, inter alia that it could “made binding and final determinations 
between disputing parties”.  It is said that a Warden cannot do that in 
exemption proceedings.  As to para. 44 of the Warden’s reasons where 
she referred to the decision of the Supreme Court of Western Australia, in 
Helm (supra), and its conclusion that the WA Industrial Relations 
Commission was a “court” for purposes of s. 471B, it is said that one of 
the important identified features of the Commission is that it was a Court 
of Record whereas the tribunal constituted by the Warden sitting in Open 
Court is not a Court of Record. 

42  Mr Workman also takes issue with the reference by the Warden in 
para. 50 to the suggestion by Mr Gerus in an article published in 
22ARELJ 189 that a Warden in Open court may direct parties to exchange 
statements of material facts. 

43  In respect of her Worship’s comment in para. 50 that Wardens hold 
a judicial office, namely, that of Stipendiary Magistrate, it is observed by 
counsel that, pursuant to subs. 13(2) of the Mining Act, persons who are 
not Stipendiary Magistrates may also be appointed as a Warden and as 
such may sit in Open Court and thus hear exemption applications. 

THE CASES REFERRED TO 

Re Vassal Pty Ltd 8 ACLR 683 
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44  This case concerned s 371(2) of the Companies (Qld) Code which 
provided that a company in liquidation pursuant to a winding-up order 
made by the Court could not have any civil proceedings commenced 
against it unless the plaintiff obtained the leave of the Supreme Court to 
do so.  The plaintiff had commenced an arbitration against a company in 
liquidation and the question in Re Vassal was whether the arbitration was 
a civil proceeding for purposes of s 371(2) of the Code.  The dispute the 
subject of the arbitration proceeding arose out of a residential 
development contract which contained an arbitration clause under which 
the appellant had given notice of a dispute. 

45  Kelly J concluded [685] that "civil proceedings" in the Companies 
(Qld) Code included an arbitration.  He had earlier made reference to 
a number of authorities, including, in particular, that of King CJ in 
Alliance Petroleum Australia (NL) v Australian Gas Light Co (1983) 48 
ALR 69 at 73 where King CJ said of arbitration that it is: 

"… a regular procedure recognised by statute for the resolution of 
legal claims, differences or disputes between parties.  Rules of law 
are prescribed by statute for the conduct of arbitrations.  Statutory 
powers are conferred on arbitrators.  The jurisdiction of the courts 
is invoked in aid of the arbitration procedure.  Attendance of 
witnesses may be compelled, witnesses may be sworn and wilfully 
false evidence before an arbitrator constitutes the crime of perjury.  
The procedure results in an award which is enforceable at law.  
Arbitration is clearly recognised by the statute as a method of 
resolving legal disputes alternative to litigation in the courts.  
I think that in the ordinary use of language such a procedure would 
be included in the description 'civil proceedings'." 

 Kelly J also said (55) "I can see no warrant for limiting the term (ie civil 
proceedings) to proceedings taking place in a court.” 

46  It may immediately be observed that a hearing before a Warden in 
Open Court upon an application for the grant of a certificate of exemption 
has practically none of the criteria which King CJ considered material and 
determinative in arriving at the conclusion that the arbitration proceeding 
in question was a "civil proceeding".  Although Wardens do have 
statutory powers, as was the case in Alliance Petroleum, those statutory 
powers are extremely limited.  The Warden may hear sworn evidence but 
may not compel the attendance of witnesses.  There are no prescribed 
rules of law for the conduct of such a hearing before the Warden.  There is 
no resolution by the Warden of any legal claim or other dispute between 
the applicant and the objector.  The proceedings do not lead to any 
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enforceable award or order or direction being made by the Warden or 
even the Minister at the next stage.  The procedure is not an alternative to 
litigation in the courts.  Further, the Vassal case dealt with a proceeding in 
which the very first step was taken by the plaintiff in commencing the 
arbitration.  No other step of any type had previously been taken by the 
company in liquidation. 

47  Re Kariba Constructions Pty Ltd, unreported; SCt of WA; Lib 6632; 
13 March 1987, Master Seaman QC. 

48  This is a case which concerned s 371(2) of the Companies (WA) 
Code which provided that where an order for the winding up of 
a company had been made or a provisional liquidator appointed "… no 
action or other civil proceeding may be commenced or proceeded with 
against the company except - (a) by leave of the Court …".  A provisional 
liquidator of Kariba had been appointed.  Subsequently the company was 
notified that the Builders Registration Board, pursuant to its powers under 
s 12A of the Builders Registration Act, had convened inquiries arising out 
of several complaints that had been lodged with the Board by persons for 
whom the company had carried out building work.  The purpose of the 
inquiry was for the Board to determine whether or not the work 
complained of had been performed in a proper and workmanlike manner 
and, if appropriate, for the Board to make orders that the company remedy 
any faulty or unsatisfactory work or pay to the owner of the building the 
costs of remedying faulty or unsatisfactory work.  In the case of the latter 
order being made any costs ordered by the Board would constitute a debt 
to the owner and would be recoverable by the owner in a court of 
competent jurisdiction.  The Board was also given similar powers in 
respect of work that, without being faulty or unsatisfactory, had not been 
carried in a proper and workmanlike manner.  As a matter of prudence, 
the Board sought the leave of the Supreme Court to proceed with the 
inquiries and to make and serve on the respondent orders pursuant to the 
Builders Registration Act but, asked the Court to decide as a preliminary 
issue, whether leave was required under s 371(2).   

49  Master Seaman QC said [9] that the inquiries that were to be 
undertaken by the Board were "… directed not only to the maintenance of 
a proper standard of building works in the community, but to the 
resolution of a dispute between the 15 complainants and the company 
with the assistance of the Board pursuant to its statutory powers".  He 
went on to say [10] that the inquiry also resolved a dispute between the 
Board and the company.  He said that the consequence of the resolution of 
the dispute might impede a subsequently appointed liquidator in the 
exercise of his powers to admit or reject proof of debt and might have an 
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effect on the assets of a company available for realisation and distribution.  
For those reasons he concluded that the institution of an inquiry by the 
Board was a civil proceeding within the meaning of s 371(2) of the 
Companies Code. 

50  It is a point of distinction between the case before Master 
Seaman QC and the matter of the hearing of an application for 
a certificate of exemption before the Warden in Open Court that the 
Warden has no power to resolve any dispute between the applicant and 
the objector.  Although there is a "dispute" between the applicant and the 
objector in the sense that there may be a dispute as to the factual basis 
upon which the exemption is sought and, further, there may be a dispute 
between the parties as to whether or not the proven facts constitute 
reasons for exemption as set out in subs 102(2) or (3) and also as to how 
the Minister should ultimately exercise his discretion, there is no dispute 
of the type contemplated by the Builders Registration Act whereby there 
may be an outcome before the Warden or the Minister pursuant to which 
one party will incur a financial obligation by being ordered to bear the 
expense of carrying out remedial work itself or to pay the cost of someone 
else doing that work.  The latter, in effect, amounts to an order for 
damages to the other party.  In addition, while the hearing of an 
application for exemption which is subject to an objection may produce an 
outcome which may ultimately, in a different type of proceeding, namely, 
in an application for forfeiture, be of significance in a plaintiff achieving a 
result that reduces the assets that are available for realisation and 
distribution, that is an impact of a different nature to that which may 
potentially flow from the provisions of s 12A of the Builders Registration 
Act, namely, that the company may be ordered, as part of the decision in 
the inquiry itself, to pay the cost of rectification or to expend funds in 
remedying faulty or unsatisfactory or unworkmanlike work. 

Brian Rochford Ltd v Textile Clothing & Footwear Union of NSW (1988) FLR 
135 

51  This case concerned a company under voluntary administration 
pursuant to the Corporations Law.  Austin J identified three central points 
at issue, two of which are relevant to the matter before me.  The first of 
those issues was whether the definition of "court" in s 58AA of the 
Corporations Law applies to the words "a proceeding in a court against 
a company" in s 440D and the second was whether, if the definition in 
s 58AA does not have application to s 440D, an application to the 
Industrial Relations Commission of New South Wales was a proceeding 
in a court against a company for the purposes of s 440D by reference to 
more general concepts of "court" and "proceeding".  The definition of 
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"court" in s 58AA of the Corporations Law is not the same as the 
definition that now appears in s 58AA of the Corporations Act.  In the 
Corporations Law "court" was defined as "any court when exercising the 
jurisdiction of this jurisdiction".  In the Corporations Act, "court" is 
defined simply as "any court". 

52  Austin J concluded that the words "jurisdiction of this jurisdiction" 
could not have applied to them the definition of the word "jurisdiction" 
given to it in s 9 of the Corporations Law.  He concluded that the effect of 
that would be that "… 'court' is defined in s 58AA(1) to mean any court 
when exercising jurisdiction in civil matters under the Corporations 
legislation of the State … whose Corporations legislation is applicable in 
the geographical circumstances".  He said that if that definition of "court" 
and the meaning to be given to it were to apply to s 440D of the 
Corporations Law, then its effect would be that: 

"… the moratorium on proceedings imposed by section 440D would 
apply only where the proceedings were proceedings of a court 
exercising jurisdiction under the Corporations legislation of a State 
… against a company."  In other words, the moratorium would only 
apply to proceedings under Corporations legislation.  It would not 
apply to proceedings in the Industrial Relations Commission; nor 
would it apply to a host of other proceedings, including proceedings 
for common law damages for breach of contract or damages in tort, 
and proceedings for misleading or deceptive conduct under the 
Trade Practices Act …  The moratorium would not even apply to 
proceedings which invoke general doctrines of company law rather 
than the particular statutory provisions of the Corporations Law.  
The moratorium would apply, in a summary way, to a very small 
sub-class of the proceedings which are capable of distracting an 
administrator during the course of a voluntary administration." 

53  His Honour then said that it was evident that the purpose of s 440D 
would be frustrated if the definition of "court" in s 58AA were applied.  
He concluded that s 440D "… in its context exhibits a legislative intention 
to exclude the application of the definition of 'court' in section 58AA". 

54  Austin J said that he perceived from a number of authorities that had 
been cited to him that nothing more concrete emerged than that: 

"(i) there are no conclusive, generally-applicable criteria for 
classifying a body as a court; 

(ii) the answer in each case depends on the particular statutory 
question to be decided; and 



[2005] WAMW 5 
CALDER SM 

[2005] WAMW 5 - GLINTAN V SHIELDS.doc   (<CES>) Page 24 

(iii) the answer is to be supplied in light of a close consideration of 
the statutory constitution and functions of the body in 
question." 

55  I note that in his discussion of the cases which led him to those 
remarks, his Honour said that it was implicit in the reasoning of Kirby P 
in the matter of NSW Bar Association v Muirhead (1998) 14 NSWLR 
173, that "… a body may be characterised as a 'court' for certain 
purposes but not for others".  The significance of that remark in the 
context of the Warden’s powers and duties is that it would be consistent 
with a distinction being drawn between the nature of the function of a 
Warden when a Warden is hearing a plaint for forfeiture and the nature of 
the Warden’s function when the Warden is hearing an application for 
exemption - a distinction which is, arguably, recognized implicitly in s. 
101 of the Mining Act. 

  His Honour then gave close consideration to the structure of the 
Industrial Relations Act in New South Wales.  He observed that some 
elements of the Commission's functions and powers were not court-like.  
He noted that the Commission makes industrial awards, that its members 
need not be legally qualified (in some circumstances), that it may 
determine its own procedure, that it may make inquiries on its own 
initiative, that it has powers of entry and inspection of documents, that it 
is not bound to act formally or in accordance with the rules of evidence, 
but that it must act according to equity, good conscience and the 
substantial merits of the case without regard to technicalities or legal 
form.  He observed that some of the functions of the Commission suggest 
that it is a court.  He noted that the Commission's power to deal with 
unfair dismissal cases is defined by reference to criteria which would be 
familiar to any court and that the Commission could make orders similar 
to the kinds of orders that the Supreme Court or other superior courts of 
record are able to make.  He noted, as well, that the Commission was able 
to make mandatory orders.  His Honour ultimately concluded that there 
were "sufficient structural indications" in the relevant Act for him to 
conclude that the Commission was a court for purposes of s 440D of the 
Corporations Law.  He also took into account that the particular 
proceeding that it was sought to bring before the Industrial Relations 
Commission was of a type which could distract the administrators from 
efficiently performing their primary role and expose them to potential 
personal liability. 

57  His Honour decided that the application in issue in that case was a 
"proceeding in a court". 
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Helm v Hansley Holdings Pty Ltd (In Liq) [1999] WASCA 71 

58  In the case of Helm the Full Court of the Supreme Court of Western 
Australia considered the meaning of s 471B of the Corporations Law in 
the context of an application that had been filed in the Western Australian 
Industrial Relations Commission in respect of a claim of unfair dismissal.  
The application before the Commission sought an order for payment of 
six months' salary.  Section 471B of the Corporations Law was expressed 
in terms that are identical to s 471B as it now appears in the Corporations 
Act.  As in the case of Rochford (supra), at the material time, the 
definition of "court" in the Corporations Law, pursuant to s 9 and s 58AA, 
was that it meant "any court when exercising the jurisdiction of this 
jurisdiction".  Kennedy J (with whose judgment both Anderson and 
Parker JJ agreed and had nothing to add) said [6] that, for the reasons 
expressed by Austin J in Rochford, he was of the view that the word 
"jurisdiction" where it first appeared in the definition of "court" referred 
to the curial jurisdiction conferred by the Corporations legislation on 
courts with respect to the geographical jurisdiction of the relevant State. 

59  Kennedy J referred in some detail to the reasons of Austin J in 
Rochford's case.  Kennedy J said [11] that "proceeding in a court" must 
have the same meaning in s 471B as in s 440D.  He commented upon the 
relevant similarity between the legislative structure of the Industrial 
Relations Act (NSW) that was considered by Austin J and the Western 
Australian legislation then before the WA Supreme Court.  He then said 
[14] that, on the basis of the same reasoning that had led Austin J to 
conclude that the proceeding before the Commission in New South Wales 
was a proceeding in a court for purposes of s 440D, the matter before the 
Western Australian Industrial Relations Commission was also 
a proceeding before a "court" for purposes of s 471B. 

60  Kennedy J observed [17] that the purpose underlying s 471B is to 
ensure that the assets of the company are administered in accordance with 
the provisions of the legislation, that no person will get an advantage to 
which he is not entitled pursuant to that legislation and to enable the 
Supreme Court effectively to supervise all claims brought against 
a company that is being wound up. 

Australian Liquor, Hospitality and Miscellaneous Workers' Union 
v Homecare Transport Pty Ltd (In Liq) (2002) 117 FCR 87 

61  In this case Merkel J, sitting in the Federal Court, was required to 
give consideration to the issue of whether or not the Australia Industrial 
Relations Commission is a "court" for purposes of s 471B of the 
Corporations Act.  The plaintiff applied to the Federal Court for leave to 
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begin or proceed against the respondent in the Australian Industrial 
Relations Commission seeking orders in connection with the termination 
of employment of employees of the respondent.   

62  Merkel J said [8] "… The constitutional and legislative history of the 
AIRC makes it quite clear that it is not a court in the Ch III sense and 
therefore it is not a court as defined in s 58AA".  He then said at [9]: "It 
follows that if the AIRC is to be a court for the purposes of s 471B there 
must be a 'contrary' legislative intention that the definition of a 'court' in 
s 58AA is not to apply to s 471B and the AIRC must be found to be 
a 'court' in a general, if not in the Ch III, sense."  

63  His Honour then [11] made reference to what was said by McHugh J 
[at 515] in Australian Postal Commission v Dao (No 2) (1986) 6 
NSWLR 497, namely: 

"… The meaning of a statutory word or phrase is best ascertained 
when considered in its context and with the author's purpose in using 
it in mind.  In ordinary usage the word 'court' has many meanings …  
Thus a 'court' may refer to a body exercising judicial power … or to 
a body exercising non-judicial power … or to a Court of Petty 
Sessions hearing committal proceedings.  It may even refer to a body 
exercising judicial and arbitral powers such as the former 
Commonwealth Court of Conciliation Arbitration or the Queensland 
Industrial Court.  There is no a priori reason which prevents a body 
which determines rights and is presided over by a District Court 
judge from being a 'court' even though it is not called a court and 
has lay members.  Function and purpose, not labels, should be our 
guide." 

64  The comments of McHugh J were made in the context of whether or 
not the Equal Opportunity Tribunal in New South Wales was a court for 
purposes of an indemnity certificate under the Suitors Fund Act (NSW).  
Merkel J at [12] also quoted from the judgment of McHugh J [at 516], 
namely: 

"… The word 'court' should … be given a liberal and beneficial 
construction to accord with the purpose and policy of the Act.  The 
correct approach is for the court to ask itself whether, bearing in 
mind the general purpose of the Suitors Fund Act, Parliament must 
be taken to have intended that the Tribunal should qualify as a 
court?  I think that that question should be answered in the 
affirmative." 
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65  Merkel J then referred to Helm (supra) and to Rochford (supra).  He 
then said [16-17]: 

"While Austin J was referring to a wide range of curial proceedings 
that would fall outside s 440D if the s 58AA definition were adopted, 
the same point may be made about state and the federal industrial 
relations tribunals, which may not be courts in the Ch III sense (as 
defined in s 58AA), but their awards and orders can nonetheless 
have significant consequences for the property and affairs of 
a company in administration or in liquidation.  If the s 58AA 
definition of a 'court' were adopted for the purposes of s 440D and 
s 471B, the proceedings of those tribunals would fall outside the 
purview of the leave provisions and, to that extent, defeat or 
undermine the purpose for those provisions. 

Thus, for substantially similar reasons to those given in Helm and 
Rochford I have concluded that a 'court' in s 471B (and it would 
follow s 440D) is not intended to be a court in its defined meaning in 
s 58AA and, accordingly, there is a contrary legislative intention in 
respect of those provisions." 

66  In the case now before me, one particularly significant aspect of the 
conclusion of Merkel J concerning the definition of "court" in s 58AA and 
its non-application to the provisions of ss. 440D and 471B is that it is 
made in respect of those provisions as they now appear in the 
Corporations Act and in the context of the change in meaning given to the 
word "court" which occurred when the Corporations Act was enacted, 
namely, deletion of the words "exercising the jurisdiction of this 
jurisdiction" which had previously been included in the definition in the 
Corporations Law. 

67  Merkel J then went on to consider the constitution and functions and 
powers of the AIRC.  He noted that some members had the same rank, 
status and precedence as Federal Court Judges, that qualified legal 
practitioners may be appointed as members, that a primary function of the 
Commission was conciliation and arbitration, that it had a wide discretion 
as to its procedures and was not bound by the rules of evidence, that it 
could take evidence on oath or affirmation and, by its awards, create 
legally enforceable rights and obligations and that, subject to appeal to 
a Full Bench, its awards were final and binding and could not be called in 
question in any court.  His Honour noted that such awards prevailed over 
laws of the States which were invalid to the extent of inconsistencies.  
His Honour also observed that the Commission had no power to enforce 
its awards, that being a function of the Federal Court or other courts of 
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competent jurisdiction.  He said that the Commission is bound to act 
judicially.  He said that the features that he had mentioned "… are 
consistent with the accepted view that the AIRC is an administrative, 
rather than a curial, tribunal" [14].  He went on, however, to say that the 
power of the Commission to take evidence on oath or affirmation, the fact 
that its proceedings involved parties who are usually represented, that its 
awards are final and binding and affect the rights of subjects, that it has to 
act judicially, that a number of its members are judges and that all 
presidential members have the rank, status and security of tenure of 
judges and that aspects of the procedures and powers of the Commission 
are features that may be found in a court.  Those features, alone, would 
not be sufficient, he said, to conclude that the Commission is a court. 

68  His Honour finally determined, however, that the AIRC was 
a "court" for the purpose of s 471B.  He identified two further significant 
features.  The first was, as he put it, that the Corporations Act is to be 
taken to have assumed that State Industrial Tribunals of the kind found to 
be “courts” under the Corporations Law in Rochford and Helm would be 
courts for purposes of s 440D and s 471B and, further, that there is 
nothing to indicate that Parliament, in enacting s 58AA of the 
Corporations Act, intended to change the law in that regard.  He said that 
it was most unlikely that the legislature would intend to treat the AIRC, 
which had broader powers and capacity to make awards affecting the 
property and affairs of a corporation than its State counterparts, in any 
different manner to those State bodies.  The second significant matter that 
he identified [23] is that he considered that it was difficult to discern any 
reason for excluding a body such as the AIRC from the ambit of ss. 440D 
and 471B and said that he expected that there was a positive legislative 
intent to include the AIRC and similar industrial tribunals within the 
operation of those sections. 

Van Blitterswyk v Sons of Gwalia Ltd and Ord [2005] WAMW 6 

69  In this matter Warden Auty SM decided that plaints for forfeiture of 
mining tenement held by a company that was under administration 
pursuant to Part 5.3A of the Corporations Act were to be  stayed in 
circumstances where no leave had been granted by a “Court” for the 
plaints to have begun or to be proceeded with.  The Warden also 
determined that objections that had been lodged to applications for 
exemption that had been made in respect of the same tenements were to 
be stayed for the same reasons. 

70  In her reasons for decision Warden Auty SM said that there was clear 
authority that a tribunal may be a court for some purpose but not for other 
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purposes.  She said (33) that in order to ascertain whether a Warden 
sitting in Open Court is a “court” for purposes of s. 440D, it is necessary 
to look to the nature of the body so constituted by the Warden in the 
context of the pertinent Act.  She refers to the decision of Austin J. in 
Rochford (supra) where his Honour said that the words “proceedings in a 
court” should be given their “general undefined meaning.”  Her Worship 
referred to his reasons generally. 

71  She has also made reference to the decisions of Kirby P. in NSW 
NSW Bar Association v Muirhead (1988)  14 NSWL R 173 at 185 and 
in Australian Postal Commission v Dao (1980) 6 NSWLR @ 512.  
concerning how one should approach the question of whether a tribunal is 
a “court”.  Warden Auty said (51): 

“In my opinion, applying the general undefined meaning” test, the 
Warden sitting in open court would be understood to be a “court” 
conducting proceedings” 

CONCLUSIONS 

The Nature of an Exemption Application 

72  The lodgement of an application for exemption is an administrative 
process.  The right to do so derives from s 102 of the Mining Act.  Unlike 
the commencement of almost all proceedings in a traditional court, there 
is no statutory obligation on the part of the applicant to notify any person 
of the fact of lodgement or of any reason for lodgement or any other detail 
concerning the application.  The right to lodge an application and have the 
application dealt with according to the Mining Act and Regulations is a 
very important one.  Its purpose is to give to the tenement holder the 
opportunity to endeavour to prevent forfeiture or to remove the possibility 
of forfeiture for non-compliance with the expenditure condition.  Pursuant 
to ss. 50, 62 and 82(1)(c) respectively of the Mining Act, the holders of 
prospecting licences, exploration licences and mining lease lessees must 
"… comply with the prescribed expenditure conditions … unless partial or 
total exemption therefrom is granted …".  Pursuant to s 63A(1)(b), an 
exploration licence is expressly made liable to forfeiture if the expenditure 
condition is not complied with. 

73  Although the applicant for the grant of a certificate of exemption is 
not required to notify any person of the fact of the lodgement of the 
application or of any particulars connected with the application, 
nevertheless, the lodgement is made public.  That occurs pursuant to the 
provisions of reg 54(1b) which says that the Registrar, upon lodgement of 
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the application, is to post a copy of the application on a noticeboard at his 
office. 

74  Once an exemption application has been lodged, then, if the 
applicant continues with it, there are only two courses that may be 
followed thereafter.  Whichever of those two courses is followed the 
application ultimately comes before the Minister for final determination.  
One of those courses is where there is no objection lodged to the 
application; in such a case the application is forwarded to the Minister for 
determination by the Minister without there being any role for the 
Warden.  The only other course which the application may take is where 
an objection is lodged within the permitted period after lodgement of the 
application; in that case the application is to be heard in Open Court by 
the Warden (s 102(5)) and the Warden "… shall receive evidence in open 
court in support of the application and in support of any objections so 
lodged".  (Reg 56) What the Warden "hears" for purposes of s 102(5) and 
(6) is the application; the Warden does not “hear” the objection, although 
the Warden must allow the objector to present relevant material evidence 
and, unless there is good reason not to, should allow the objector to make 
submissions. 

75  The effect of the lodgement of the exemption application and of the 
subsequent mandatory posting by the Registrar of a copy of the 
application for exemption on the noticeboard at the Registrar's office is 
that there is, in effect, an admission made by the tenement holder to the 
public at large that the prescribed amount of expenditure in relation to the 
subject tenement has not been expended during the relevant expenditure 
year to the extent of the amount for which the exemption is sought.  In the 
context of the hearing of a plaint for forfeiture it may be said that that 
constitutes an admission against interest by the tenement holder.  It can be 
said that the lodgement of an application for exemption is something 
which immediately and on its face announces to the Minister and to the 
public at large that, unless and until exemption is granted and subject to 
the provisos contained in s 96 and s 98 of the Mining Act as to sufficient 
gravity, the tenement is liable to forfeiture.  Further, pursuant to the 
provisions of s 63A(b) and s 96A(1) of the Mining Act, an exploration 
licence is liable to forfeiture, if the expenditure condition is not complied 
with, upon a declaration of forfeiture being notified by the Minister.  The 
Minister could not, in my opinion make a declaration for forfeiture under 
s 96A(1) where an application for exemption had previously been lodged 
unless and until the Minister had duly considered and determined the 
application for exemption in accordance with the provisions of s 102 and 
had lawfully refused to grant the certificate of exemption.  The point is 
that it is the disclosure on the face of an application for the grant of 
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a certificate of exemption that, of itself, brings to the attention of the 
Minister the fact of and the claimed circumstances of there being 
expenditure less than the prescribed minimum expenditure and which 
creates the potential for the tenement to be plainted for forfeiture or for 
consideration to be given by the Minister to whether the Minister should 
declare it forfeited (where the tenement is an exploration licence) under 
s 96A.  It should also be borne in mind that, pursuant to s 96(1)(a), the 
Minister or a Registrar or an authorised officer of the Department may 
make an application to the Warden for forfeiture of a prospecting licence 
where the expenditure condition is not complied with. 

The Nature of an Objection to an Exemption 

76  Regulation 55 gives to the public at large a right to object against the 
granting of a certificate of exemption.  That right is subject to no express 
qualification or limitation except as to the period within which the right 
may be exercised.  Regulation 56 contains a mandatory direction to the 
Warden that the Warden shall receive evidence in Open Court in support 
of any objection.  Subsection 102(5) contains a statutory direction 
expressed in mandatory terms as to how an application for exemption is to 
be dealt with where an objection is lodged.  The effect of the subsection is 
that the Warden has no option but to hear a duly lodged application and 
the Act makes no provision for the application to be dealt with other than 
pursuant to subsection 102(5).  The Warden is then bound, having heard 
the application, having received evidence in support of the application and 
in support of the objection, to furnish the Minister with a report and 
recommendation and reasons for the recommendation.  The objector thus 
has a statutory right, by a clearly defined and exclusive path, to lodge an 
objection, to present evidence in support of the objection, to have the 
Warden give due consideration to the objection and for the Minister to 
ultimately be presented with a record of the objector's evidence and his 
cross examination of the applicant and the applicant witness, in order that 
the Minister may be aware of the nature of the objection and give it due 
consideration in finally determining the exemption application.  Where 
there is no objection, the application is forwarded to the Minister for 
determination without the Warden playing any role at all.  Whether there 
is an objection or not, the final step in the determination of the exemption 
application is a consideration of the application by the Minister.  Whether 
there is an objection or not, the tenement holder must ultimately satisfy 
the Minister that it is appropriate that the Minister grant the certificate of 
exemption.  It would arguably be open to the Minister to receive 
submissions from third parties even though those third parties had not 
objected in accordance with the Act and Regulations.  In such 
circumstances the Minister, having received evidence or submissions from 
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third parties, would be obliged to give consideration to the requirements 
of procedural fairness before determining the application.  Depending 
upon the circumstances, procedural fairness may require the Minister to 
give the tenement holder an opportunity to make submissions and to 
present evidence to the Minister.  That may well involve considerable 
expense and delay for the liquidator or an administrator.  In the case of an 
application for a certificate of exemption made by a company that is under 
administration or is being wound up the expense and delay and 
interference with the duties of the administrator or liquidator in such a 
case could be as extensive as if there had been an objection lodged and a 
hearing had occurred before the Warden.  The point is that the whether, as 
a result of an order made under s. 440D or s. 471B or s. 500(2) by a 
Supreme Court or a Federal Court where leave to lodge an objection is 
refused (that is, if objections do fall within the ambit of those sections) or 
for some other reason altogether, there is no objection, the absence of an 
objection does not necessarily mean that there will not be an interference 
in the administration or winding up of the company which is the basis for 
the inclusion in the Corporations Act of ss. 440D,  471B and 500(2).  
Further, it would not necessarily be the case that the refusal by a Supreme 
or Federal Court to grant leave to lodge an objection (if that is something 
that can be done by those Courts) will necessarily mean that an asset that 
would otherwise be available to the liquidator or to an administrator will 
in fact not be lost by forfeiture.  Forfeiture may ultimately follow from 
a refusal on the part of the Minister to grant a certificate of exemption 
even where there was no objection.  Once the Minister is aware that there 
has been a non-compliance with the expenditure condition there is an 
immediate potential for the tenement to be forfeited either after an 
application for forfeiture made by the Minister to the Warden in the case 
of a prospecting licence or after a declaration by the Minister in the case 
of an exploration licence or a mining lease.  In any event, however, the 
mere refusal by the Minister after receiving a recommendation from the 
Warden, to grant a certificate of exemption does not result, of itself, in the 
loss of the asset in the form of the mining tenement.  In summary, it is 
difficult to see how it can be said that the lodgement of an objection and 
the subsequent hearing of the application by the Warden has any of the 
consequences in relation to the company or to the property of the 
company, namely, the mining tenement, which are consequences that 
have led to the inclusion in the Corporations Act of ss. 440D, 471B and 
500(2).  It is not the objection that creates the potential for refusal to grant 
the exemption; that potential already exists as does the potential for 
forfeiture if exemption is refused. 

77  It is, however, correct to say that costs arising out of a hearing before 
the Warden pursuant to subs 102(5) will lessen the funds available to a 
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liquidator or administrator for purposes of the administration or winding 
up.  There is no provision in the Mining Act or Regulations for costs to be 
ordered against an objector arising out of the hearing.  Time and the costs 
of litigation are important reasons for ss. 440D, 471B and 500(2) being in 
the Corporations Act. 

78  The lodgement of an objection is not an originating or initiating 
procedure under the Mining Act.  It is the lodgement of the application for 
exemption which commences the procedures before the Warden that must 
subsequently be followed.  Without the objection being lodged there can 
be no hearing before the Warden.  The objection has the effect of creating 
a detour in the path that the applicant must otherwise follow in having the 
application finally determined by the Minister.  Whether there is a hearing 
or not, the destination is still the same, namely, the Minister.  The 
objection is a merely a response to the application for exemption.  It does 
not commence or begin a proceeding or action.  It does not proceed with 
a proceeding or action that has already begun or commenced.  It is an 
extremely important part of the self-regulating and self-policing policy of 
the legislation.  An important effect of the right to object is that it gives 
some practical significance to the expenditure requirements and to the 
reporting requirements that are placed upon tenement holders.  It is 
one legislative means of achieving compliance with those obligations.  To 
limit in any way the right to object to an exemption is a serious matter in 
the context of the legislative objectives of the Mining Act and 
Regulations. 

79  When the Warden makes a recommendation under subs 102(6), the 
recommendation is as to whether the application should be granted or 
refused.  The primary focus of the report and recommendation is not to be 
upon the objection.  The recommendation is not, for example, to be that 
the objection should be, "dismissed" or "upheld".  The matter that is being 
heard by the Warden is the application for the exemption.  Similarly, the 
Minister does not uphold or dismiss or otherwise determine the objection.  
The Minister determines the application for exemption and nothing else.  
If the application for exemption is successful the objection simply falls 
way.  Its purpose of causing a public hearing to take place before the 
Warden has been achieved.  

80  What the objection does is to merely challenge or dispute the claim 
of the tenement holder that a reason exists for non-compliance with the 
expenditure condition which is a reason that falls within the ambit of 
s 102.  The lodgement of the objection does not create a new task for the 
tenement holder or, in the context of the Corporations Act, the 
administrator or the liquidator.  The task remains the same whether there 



[2005] WAMW 5 
CALDER SM 

[2005] WAMW 5 - GLINTAN V SHIELDS.doc   (<CES>) Page 34 

is an objection or not, namely, that of satisfying the Minister that there is 
a reason within the contemplation of s 102 of the Mining Act for 
non-expenditure and that, in the circumstances, that reason is sufficient, in 
the view of the Minister, to grant the certificate of exemption.  The nature 
of that onus does not change simply because an objection has been 
lodged.  It may require more effort and may become more difficult and 
more time consuming and, thus, more expensive to discharge that onus, 
but the onus must still be discharged before a certificate may be granted.   

81  In addition, whether or not there is an objection, the provisions of 
subs 102(4) of the Mining Act must be complied with by the Minister.  
That subsection requires that, when consideration is given to an 
application for exemption, regard must be had to the current grounds upon 
which exemptions have been granted and to the work done and the money 
spent on the tenement by the holder. 

82  One other feature of the right to lodge an objection that is important 
in the context of the issue of the application of ss. 440D, 471B and 500(2) 
is that the right is not one in respect of which any claim can be made by 
the objector or any other person to the administrator or liquidator and 
which the administrator or liquidator may deal with as part of and in the 
course of the administration or winding up of the company.  The only way 
to object to the grant of a certificate of exemption is by the lodgement of 
the objection and the only forum in which the objector can be heard is the 
hearing of the application in Open Court before the Warden.  No other 
“remedy” or cause of action or procedure is available, as a matter of right, 
to the objector. 

The Nature of the Hearing Before the Warden of the Exemption 
Application 

83  A liquidator must necessarily be able to be involved in the hearing of 
the application for exemption.  Subject to some exceptions, the directors 
and other officers of a company that is being wound up have no relevant 
powers.  Pursuant to subs 102(1) of the Mining Act, the liquidator may 
lodge a devolution.  That is a discretionary matter, but by that means the 
liquidator can, in effect, for procedural purposes, become a party to the 
exemption application hearing. 

84  The hearing before the Warden is to be conducted in a public forum.  
It is the invariable practice of Wardens that the parties who wish to do so 
may be represented by legal counsel.  There are no rules of court that 
govern proceedings before Wardens sitting in Open Court.  Wardens are 
not bound by the rules of evidence, however, the procedures adopted by 
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Wardens almost invariably follow such rules.  Procedural fairness must be 
extended by Wardens sitting in Open Court. 

85  Wardens have extremely limited powers when sitting in Open Court.  
In a broad sense, they may control the proceedings before them.  They 
have, however, no power to compel the attendance of witnesses or the 
production or exchange of documents, no power to punish for contempt, 
no general powers to make binding orders that affect the rights of 
individuals, except in limited instances they have no power to finally 
determine applications for the grant of tenements or of exemptions or for 
forfeiture that are before them and they have very few express procedural 
powers.  As between an applicant for the grant of a certificate of 
exemption and any objector thereto, the Warden has no power to finally 
determine the application.  Costs cannot usually be awarded by Warden 
and may not be ordered in respect of an exemption hearing. 

Plaint for Forfeiture 

86  Although I have not been called upon to make any determination in 
respect of the plaints for forfeiture in this matter, it is, I think, helpful to 
make a brief comparison between applications for exemption and some 
aspects of applications for forfeiture.  Under s 96 of the Act a Warden 
may finally determine an application for the forfeiture of a prospecting 
licence or a miscellaneous licence.  A Warden is empowered, as an 
alternative to ordering forfeiture where satisfied that there has been 
non-compliance with a relevant requirement of the Mining Act, to impose 
a monetary penalty on the tenement holder and, if that is done, to award 
all or a part of that penalty to the applicant for forfeiture.  As an 
alternative to imposing a penalty, the Warden may impose no penalty at 
all on the holder where the Warden has been satisfied that there has been 
a non-compliance with a requirement of the Act.  Like the right to object 
to the grant of a certificate of exemption, the right to lodge a plaint for 
forfeiture of a prospecting licence is not expressly limited or qualified; 
"any person" may make an application for forfeiture.  If a plaintiff fails to 
proceed with the forfeiture application costs may be awarded to the 
tenement holder. 

87  In the case of exploration licences and mining leases, the Warden 
does not have the power to finally determine a plaint for forfeiture.  The 
Warden may, however, having found that there has been a failure to 
comply with the expenditure requirement, instead of recommending 
forfeiture of the licence or lease, impose a monetary penalty as 
an alternative to forfeiture or may dismiss the application.  Any penalty 
imposed may be awarded, in whole or in part, to the applicant for 



[2005] WAMW 5 
CALDER SM 

[2005] WAMW 5 - GLINTAN V SHIELDS.doc   (<CES>) Page 36 

forfeiture.  A plaintiff who fails to proceed with the forfeiture application, 
may be ordered to pay the tenements holder’s costs. 

88  In respect of plaints for forfeiture of any mining tenement the Mining 
Act has addressed, in s. 101(1), the effect of s. 471(B) of the Corporations 
Law where a winding up order has been made or a provisional liquidator 
appointed, but the Act has not done the same, or anything at all, 
concerning exemptions or objections. 

The Corporations Act 2001 (Cth) 

89  The Corporations Act 2001 (Cth) came into effect on 15 July 2001.  
Prior to the commencement of the Corporations Act, in Western 
Australia, the Corporations (Western Australia) Act 1990, in s 7, had 
made applicable, in Western Australia the Corporations Law as set out in 
s 82 of the Corporations Act 1989 (Cth). The Corporations Act 1989 
commenced operation in January 1991 – on the same day that the 
Corporations (Western Australia) Act 1990 came into operation. 

90  Part 1.1A of the Corporations Act deals with the interaction between 
State laws and the Corporations Act.  Section 5E says that the 
Corporations legislation is not intended to exclude or limit the concurrent 
operation of any State law (subs (1)), however, says (subs (4)) that 
subs (5) does not apply to the law of a State or Territory if there is a direct 
inconsistency between the Corporations legislation and that law.  By s 5F, 
if a provision of a law of a State declares a matter to be an excluded 
matter for the purposes of s 5F in relation to a specified provision of the 
Corporations legislation, then the specified provision of the Corporations 
legislation does not apply in the State in relation to the matter the subject 
of the declaration unless regulations under the Corporations Act provide, 
in effect, that s 5F does not apply to the declaration.  It is also provided 
that if a provision of the Corporations Law did not apply to a matter 
immediately before the Corporations Act commenced (15 July 2001), the 
provision of the Corporations Act that corresponds to that provision of the 
Corporations Law does not apply in that State to the matter until that law 
of the State is omitted or repealed. 

91  Section 5G is concerned with direct inconsistencies between the 
Corporations Act and the laws of a State.  Subsection (1) says that s 5G 
has effect despite anything else in the Corporations Act.  Subsection (2) 
says that s 5G does not apply to a provision of a State law that is capable 
of concurrent operation with the Corporations Act.  By subs (3), s 5G 
applies to the interaction between a provision of a State law and 
a provision of a Commonwealth law but only if the State law provision 
meets the conditions that are set out in the following table.  Of relevance 
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in that table, item 1 refers to a "pre-commencement (commenced) 
provision" and says that to be a pre-commencement (commenced) 
provision the conditions that are to be met are, firstly, that the State law 
operated immediately before the Corporations Act commenced despite the 
provisions of the Corporations Law of the State as in force at that time 
that corresponds to the Commonwealth provision and, secondly, that the 
State provision is not declared by either regulations made under the 
Corporations Act or by a law of the State to be a State law to which s 5G 
does not apply.  In subs 5G(12) there is a definition of 
"pre-commencement (commenced) provision", namely that it is 
a provision that was enacted and came into force before the 
commencement of the Corporations Act and is not a provision that has 
been materially amended after commencement.  Subsection (15) says 
(inter alia) that a provision of a State law is "materially amended after 
commencement" if an amendment of the provision commences on or after 
the commencement of the Corporations Act.  There has been no 
amendment to reg 55 or to reg 56 since 15 July 2001 when the 
Corporations Act commenced.  Both of those regulations are 
pre-commencement (commenced) provisions of a law of the State of 
Western Australia.  Subsections 5G(16) and (17) have no application in 
respect of reg 55 and reg 56 of the Mining Act.  I am of the opinion that, 
in the context of provisions of the Mining Act and Regulations concerning 
the lodgement of objections to an application for the grant of a certificate 
of exemption, s 5G of the Corporations Act has the following effect.  
Regulation 55 gives to any person a statutory right within the period 
allowed to lodge an objection to an exemption application.  Regulation 56 
then contains a direction to the Warden as to what the Warden is to do in 
respect of the objection, namely, to receive evidence in Open Court in the 
course of the hearing of the exemption application.  Regulation 55 is a 
pre-commencement (commenced) provision for purposes of s 5G of the 
Corporations Act.  Section 5G has effect despite anything else in the 
Corporations Act, but it does not apply to a State law that is capable of 
concurrent operation with the Corporations legislation.  For purposes of 
subs 5G(4) of the Corporations Act, reg 55 of the Mining Regulations is a 
provision of a State law that specifically authorises the doing of an act, 
namely, the lodgement of an objection and the Corporations Act does not 
prohibit it expressly.  If ss. 471B or 500(2) of the Corporations Law were 
to apply to the lodgement of an objection under reg 55 of the Mining 
Regulations, then, for purposes of s 5G of the Corporations Act, the 
provision of the State law, namely, reg 55, would not, for purposes of 
subs 5G(2), be a law of the State that is capable of concurrent operation 
with the Corporations Act.  It would not be capable of concurrent 
operation because reg 55 gives a right to any person, without any 
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limitation or qualification at all, to lodge an objection provided that is 
done within the permitted period.  If ss. 471B or 500(2) were to apply, the 
result of the application of that provision of the Corporations Act would 
be that a qualification or limitation that would not otherwise exist would 
be imposed upon such lodgement, namely, the requirement to get the 
leave of a “Court” to do so. 

92  For purposes of s 5F of the Corporations Act, there is no provision of 
any law of Western Australia that declares that the lodgement of 
an objection to the grant of a certificate of exemption is an “excluded” 
matter in relation to either the whole of the Corporations Act or any 
provisions of it, including the provisions of ss. 440D, 471B or 500(2).  
Subsection 101(2) of the Mining Act does expressly declare for purposes 
of s 5F of the Corporations Act that applications for forfeiture of a mining 
tenement made under s 96 or s 98 of the Mining Act for breach of the 
prescribed expenditure condition are excluded matters where the holder of 
the tenement is a company in respect of which a winding-up order has 
been made or a provisional liquidator appointed under the Corporations 
Act.  In the present case the subject tenement is held by a company but no 
winding-up order has been made and no provisional liquidator has been 
appointed under the Corporations Act. 

93  Part 1.2 of the Corporations Act contains most of the interpretation 
provisions of the Act.  In particular, Part 1.2 contains ss 6, 9 and 58AA 
which are relevant in the present matter.  Subsection 6(1) says that except 
so far as the contrary intention appears in the Corporations Act, the 
provisions of Pt 1.2 have effect for the purposes of that Act.  Section 9, 
headed "Dictionary", begins with the words “unless the contrary intention 
appears” and contains a series of definitions of words used in the 
Corporations Act.   

94  Section 471B of the Corporations Act appears in Div 1A of Pt 5.4B 
which is concerned with "Winding up in insolvency or by the Court".  
Part 5.4B is preceded by Pts 5.4 - "Winding up in insolvency", and 5.4A - 
"Winding up by the Court on other grounds".  Part 5.4 makes provision 
for the "Court" to make an order that an insolvent company be wound up 
in insolvency.  It is not concerned with voluntary winding up.  Persons 
who fall within the categories set out in s 459P may make an application 
to the Court  for a company to be wound up in insolvency under Pt 5.4.  
No such application was made in the present case and no order was made 
by the Court for the winding up of Shields in insolvency.  Part 5.4A 
includes s 461 wherein it is said that the "Court" may order the winding 
up of a company if any one of the events set out in pars (a) to (k) occur.  
One of those occurrences is where the company has by special resolution 
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resolved that it be wound up by the Court.  Before a Court can make 
a winding up order under Pt 5.4A an application for such an order must 
have been made to the Court.  No such application and no such order was 
made in respect of Shields.  Part 5.4B is headed "Winding up in 
insolvency or by the Court".  It deals with applications that are made to 
the Court for a winding up in insolvency under Pt 5.4 or a winding up by 
the Court on other grounds under Pt 5.4A.  It is in Div 1A of Pt 5.4B that 
s 471B appears.  The circumstances within which s 471B may operate are 
set out in the opening words of the section, namely, "While a company is 
being wound up in insolvency or by the court or a provisional liquidator 
… is acting …".  In my opinion, s 471B is only intended to apply while 
a company is being wound in insolvency pursuant to Pt 5.4 or by the 
Court on other grounds under Pt 5.4A or where a provisional liquidator 
has been appointed by the Court.  None of those circumstances apply in 
the present case.  Even though the resolution of the creditors that the 
company be wound up voluntarily brought the administration to an end 
and had the effect that the company was taken to have passed a special 
resolution that the company be voluntarily wound up, and even if such a 
deemed special resolution could be taken to be a resolution for purposes 
of s 461(1) of the Act, no application was made to the Court based upon 
any such resolution for a winding-up order to be made pursuant to Pt 5.4A 
under Pt 5.4B of the Corporations Law.  It appears to me that s 471B can 
have no application to a creditors’ voluntary winding up. 

95  In the Corporations Act, Div 3 of Pt 5.5 - "Creditors' Voluntary 
Winding Up", subs 500(2) says: 

"After the passing of a resolution for voluntary winding up, no action 
or other civil proceeding is to be proceeded with or commenced 
against a company except by leave of the Court and subject to such 
terms as the Court imposes." 

96  It can be seen that the description of the type of proceedings that are 
prohibited without the leave of the Court in s 471B is different to the 
description of what is prohibited under subs 500(2).  In s 471B, the word 
"proceeding" is unqualified, whereas it is directly qualified in subs 500(2) 
by the word "civil" and, arguably, indirectly qualified and limited by the 
immediately preceding words "action or".  Further, in s 471B the 
proceedings that are affected are those that are "against a company or in 
relation to property of the company", whereas, in subs 500(2), the 
proceedings that are affected are simply those "against the company". 

97  The history of the external administration of Shields, as set out in the 
affidavit of Mr Cribb, is that it was initially placed under administration 



[2005] WAMW 5 
CALDER SM 

[2005] WAMW 5 - GLINTAN V SHIELDS.doc   (<CES>) Page 40 

by means of a creditors' resolution under Div 2 of Pt 5.3A of the 
Corporations Law and then, pursuant to s 439C of the Corporations Law, 
at a meeting of creditors the creditors resolved that the company be 
wound up.  Pursuant to s 446A of the Corporations Law, for purposes of 
s 491, the resolution of the creditors had the effect that the company was 
taken to have passed a special resolution that the company be wound up 
voluntarily.  Further, the creditors' resolution meant that s 497 of the 
Corporations Law was to be taken to have been complied with in relation 
to the winding up.  Section 497 appears in Div 3 of Pt 5.5 of the Act.  
Part 5.5 is headed "Voluntary Winding Up" and the Division is headed 
"Creditors' Voluntary Winding Up".  It requires that a meeting of creditors 
be duly held after a resolution has been made under s 491 by the company 
that the company be wound up voluntarily.  Part 5.3A of the Corporations 
Law deals with administration of the company's affairs by a duly 
appointed administrator and s 446A appears in Div 12 of that Part and is 
headed "Transition to Creditors' Voluntary Winding Up".  It was by that 
route that Shields came to be within the ambit of Div 3 of Pt 5.5 of the 
Corporations Law.  There was no winding up in insolvency for purposes 
of Pt 5.4 of the Corporations Law or by the Court on other grounds 
pursuant to Pt 5.4A and nor was any provisional liquidator appointed. 

98  In sections 440D, 471B and 500(2), the word "proceeding" does not 
have an independent meaning as its meaning is dependant upon and must 
be interpreted in the context of the Act as a whole and in the context in 
which it is used, inter alia, in ss 440D, 471B and 500(2).  In those 
sections the ambit of its broad primary meaning becomes focused by the 
words that precede and follow it and which identify the factual 
circumstances in which the relevant proceedings occur.  In s 471B, those 
factual circumstances are, firstly, that the proceeding be in a "court" and, 
secondly, that they be against the company or in relation to any property 
of the company that is being wound up in insolvency or otherwise by a 
Court order or where there is a provisional liquidator.  In the case of 
subs 500(2), the relevant factual circumstances are that the proceeding is 
an action or other civil proceeding and that it is against the company.  
There is no express mention in that subsection of a "court", nor of the 
property of the company.  In the absence of any definition of “action or 
other civil proceeding”, it is arguable that subs 500(2) operates in respect 
of proceedings which are "against a company" but which are not normally 
described as “legal” actions or proceedings and which do not take place in 
a "court" that is exercising a judicial rather than an administrative or other 
non-judicial function. 

99  Mr Workman referred me to the decision of the Federal Court in 
Pasdale Pty Ltd v Concrete Constructions (1996) 14 ACLC 544 in which 
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Finn J considered the meaning of the words "proceeding in a court against 
a company" for purposes of s 440D(1) of the Corporations Law.  In that 
case Pasdale, not then being under administration, began legal 
proceedings against Concrete Constructions.  After beginning those 
proceedings Pasdale appointed an administrator under the Corporations 
Law.  Subsequently Concrete Constructions filed a notice of motion 
seeking a stay of those proceedings until security for costs had been 
provided.  After that a deed of company arrangement was executed by the 
administrator for Pasdale and the administration was thereby brought to 
an end.  Finn J was of the opinion (obiter) that there had never been any 
requirement for Concrete Constructions to have obtained leave of the 
Court pursuant to s 440D.  He said: 

"The words 'proceeding in court against a company' were not 
properly amenable to a construction which would cover a step taken 
in court by a respondent to an application brought against it by 
a company in administration.  If such were the case the result would 
be that, while Pasdale in the pursuit of its claim against Concrete 
Constructions could approach the court in the ordinary way for 
orders of a procedural or interlocutory nature, Concrete 
Constructions would be unable to so act to protect its own interests 
without first obtaining either the consent or the leave specified by 
sec 440D of the Law.  In other words, the aggressor-applicant could 
act in an unfettered way while defender-respondent would be 
procedurally disadvantaged.  Far from holding at bay a claimant on 
the company or its property (which was a purpose of the moratorium 
period), such a construction would privilege the company in 
proceedings which it had itself commenced.  While Pt 5.3A did 
provide a form of preferential treatment for a company in 
administration, preferential treatment of this character was quite 
unrelated to the object and purpose of that Part." 

100  In my opinion, the same can be said of an objection to an application 
for the grant of a certificate of exemption, as was said by Finn J in respect 
of an application initiating a claim for security for costs, setting aside for 
the moment the issue of whether or not a Warden hearing an application 
for exemption is sitting in a "court" or whether or not the lodgement of an 
objection is a matter that can be described for the purposes of s 471B or 
s 500(2) as something that is "against the company” or “in relation to the 
property of the company".  In my opinion, the type of "proceeding" 
contemplated by s 471B and s 500(2) is an initiating or originating 
process or step rather than what is essentially a responsive or defensive 
one and which is an integral part of the proceedings that have been 
commenced as distinct from a separate and discrete but related originating 



[2005] WAMW 5 
CALDER SM 

[2005] WAMW 5 - GLINTAN V SHIELDS.doc   (<CES>) Page 42 

proceeding that may have a responsive or defensive purpose.  I consider 
that, in that sense, the lodgement of an objection is not a “proceeding” for 
purposes of ss. 471B or 500(2).  The lodgement of an application for the 
grant of a certificate of exemption is, in a broad sense, a "proceeding".  
When initially lodged, its path to its final resolution is undetermined, 
however, its lodgement immediately opens the way for there to be a 
hearing before the Warden because an objection may be lodged.  I am of 
the opinion that the lodgement of the objection is not an originating or 
initiating process.  What it does is to govern which of the potential two 
courses that the legislation has provided by means of which the initiating 
application will be finally determined by the Minister will be followed.  If 
a Warden sitting in Open Court for the purposes of hearing an application 
for the grant of a certificate of exemption is to be taken to be a "court" for 
purposes of ss, 471B and 500(2), then the actual hearing of the exemption 
application can be said to be "a proceeding in a court".  The consideration 
by the Warden of the grounds for objection and of evidence in support of 
the objection does not mean that the Warden is hearing the objection.  The 
Warden is hearing the application for exemption.  The "proceeding" that is 
before the Warden is the application for exemption.  In my opinion, the 
lodgement of an objection to an application for the grant of a certificate of 
exemption is therefore not a "proceeding" for purposes of s 471B or 
s 500(2).  Its effect is not to “commence” or “proceed with” a proceeding 
or an action or civil proceeding. 

“court” in S. 471B and Subs. 500(2) 

101  I am of the opinion that a Warden sitting in Open Court hearing an 
application for the grant of a certificate of exemption is not a "court" for 
purposes of ss. 471B or 500(2) of the Corporations Act and that, bearing 
in mind the provisions of s 5G of the Corporations Act, despite, in this 
case, the provisions of ss. 471B or 500(2) of the Corporations Law, 
a Warden so sitting was not previously a "court” for purposes of ss. 471B 
or 500(2) of the Corporations Law.  In the case of Australian Liquor 
(supra), Merkel J. said, in effect, that the removal of the words 'when 
exercising the jurisdiction of this jurisdiction" from the definition of 
"court" in s 58AA when the Corporations Act was enacted did not have 
the consequence that the definitions in ss 9 and 58AA which had 
previously been held not to apply ss. 440D and 471B of the Corporations 
Law now apply to the equivalent sections in the Corporations Act.  
I proceed on the basis that ss 9 and 58AA of the Corporations Act do not 
define or govern "court" for purposes of ss. 471B or 500(2). 

102  There are fundamental and significant differences between the bodies 
and tribunals that were the subject of consideration in the cases that were 
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referred to me by counsel and a Warden hearing an exemption 
application.  In all of those cases the person or persons conducting the 
hearing had power to finally determine issues between the parties, to 
affect legal and other rights of the parties, to make binding orders or 
awards.  Their function was generally more than that of a filtering or 
investigatory or assisting type as the role of the Warden acting 
administratively has been variously described.  The general practice of 
Wardens following, but not being bound by, the rules of evidence is a 
mere matter of convenience and pragmatism whereby Wardens seek to 
achieve procedural fairness and bring consistency and order to the 
proceedings conducted by them in Open Court.  Those things are, in part, 
a manifestation of the requirement that Wardens act in a judicial manner 
in administrative proceeding.   

103  In my opinion, the lodgement of an objection to an application for 
exemption is not an “action” in the sense that the word is used in the 
context of formal proceedings before a court or a body that is usually 
taken to be a court in the traditional sense or a body that may be taken to 
be a court in a particular context because of the nature of its constitution 
its purpose its function its procedures and its powers. 

104  The word “action” cannot in my view be given its broadest everyday 
meaning of merely something that is done.  It is used in subs. 500(2), in 
conjunction with the words “as other civil proceeding” and “against the 
company”.  In my opinion it must be an action that is similar in character 
to a civil proceeding.  It must be “against” the company in the sense that it 
is something that will, if successful potentially diminish the integrity of 
the company in respect of, for example, its assets or its ability to function, 
or to impact adversely upon the duties and the ability of a liquidator to 
perform his duties in the manner contemplated by the Corporations Act. 

105  I consider, for the reasons that I have expressed that the lodgement of 
an objection does not have the characteristics of an “action” or of a “civil 
proceeding” for purposes of subs. 500(2). 

106  With great respect to the views expressed by Warden Auty SM in 
Van Blitterswyk (supra) I unfortunately am unable to agree that to lodge 
an objection to an exemption application is to begin or commence 
anything that is sufficient to attract the application of any of ss. 440D, 
471B or 500(2).  I am unable to agree that either the lodgement of an 
objection or the hearing of the objector by the Warden during the hearing 
of the exemption application is a “proceeding” or a “civil proceeding” or 
an “action” or that it is “in a court” for purposes of any of those sections 
of the Corporations Act. 
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107  I do not consider that an objection is a procedure that is “against” a 
company or the property of a company in the sense contemplated in 
ss. 440D, 471B or 500(2).  Its true character is that it is a notice to the 
Minister that the objector does not agree, for reasons that the objector will 
put forward, that there should be a grant of an exemption where there has 
been an admitted non-compliance with the amount of expenditure that is 
prescribed in the regulations. 

108  For all of the above reasons I conclude that leave is not required 
under either ss 471B or  500(2) of the Corporations Act before an 
objection to an application for the grant of a certificate of exemption may 
be lodged. 

Opinion as to the Plaint for forfeiture 

109  Although the question of the application of subs. 500(2) of the 
Corporations Act to Glintan’s application for forfeiture was not an issue 
before me, the parties have requested that I express an opinion about it.  
One reason for that request is that it is said that it is preferable that I do so 
now rather than later when the plaint is before me for hearing.  I have not 
received separate submissions about the plaint before me although some 
commentary has been made about plaints for forfeiture.  It is an issue that 
has been addressed in the decision of Warden Auty in Van Blitterswyk 
(supra). 

Mining Act s101 

110  Subsection 101(1) of the Mining Act does not in my opinion have 
application to the plaint before me for a number of reasons.  Firstly, 
Shields is not being wound up pursuant to the Corporations Law.  I am of 
the view that the Corporations Act is not the subject of subs. 101(1).  It is 
not expressly mentioned therein although subs. 101(1) has been amended 
twice since the Corporations Act commenced; it was amended by acts 10 
of 2001 (from 25 June 2001) and 15 of 2002 (from 15 July 2001).  
Subsection 101(1) refers expressly to an action or proceeding for purposes 
of subs. 471(2) of the Corporations Law or any provision of that Law that 
replaces or is substituted for subs 471(2)..  Section 471 was deleted from 
the Corporations Law and at the same time ss. 440D, 471B and 500(2) 
were all inserted. 

111  When the Corporations Act became law the Corporations Act 1989 
was repealed, including s. 82 thereof which contained the Corporations 
Law.  For purpose of subsection 101(1), the Corporations Act was not a 
“provision of the Corporations Law which replaced or was substituted for 
subs. 471(2) of the Law.  Even if it could be said that subsection 101(1) 
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should be interpreted to include a reference to subs 471B of the 
Corporations Act, subs. 471B has no application to Shields or to the 
property of Shields. 

112  Shields is not and never was “a company in respect of which a 
winding up order has been made or a provisional liquidation was 
appointed.  No “Court” ever made any winding up order. 

113  Mining Act subs. 101(2) is an exercise of the power given to the 
State Parliament by s. 5F of the Corporations Act.  The power has only 
been exercised, and expressly so in respect of s. 471B and not subs 
500(2).  That is consistent with the express reference in subs. 101(2) to a 
company in respect of which a “winding up order has been made or a 
provisional liquidator has been appointed”. 

114  Subsection 101(2) is intended to apply only where a winding up 
order has been made under the Corporations Act and subs. 101(1) only 
where a winding up order was made under the Corporations Law. 

115  In my opinion none of the provisions of s. 101 apply to Shields. 

116  It is to be noted that only applications for forfeiture that are made 
under Mining Act s. 96 (prospecting and miscellaneous licences) and 98 
(exploration licence and mining lease) have been targeted by s. 101.  
Forfeitures of tenements upon the declaration of the Minister under s. 96A 
(exploration and retention licences), s. 97 (mining & general purpose 
leases) or the imposition of monetary penalties of up to $50,000 (with 
subsequent forfeiture if not paid) are not mentioned in s. 101.  It is in my 
opinion that the powers of the Minister under those sections to forfeit or 
impose monetary penalties are not actions or proceedings for purposes of 
Corporations Act ss. 440D, 471B or 500(2) or that the Minister could be 
found to be a “court” for purposes of those sections. 

117  It is of significance in my opinion that there is no mention in s. 101 
of exemption proceedings or objections to exemption applications.  That 
appears to be consistent with the views that I have previously expressed 
concerning such objections. 

118  It appears to be somewhat unusual that the provisions of ss. 440D 
and 500(2) have not been expressly referred to in s. 101.  It could not be 
properly implied, however, that the provisions of ss. 440D or 500(2) are 
to be included in the application of s. 101(2) and that they are therefore 
subject to the excluding effect of the subsection pursuant to s. 5F of the 
Corporations Act.  Not only has s. 471B, alone been expressly identified, 
but the status of the company has also been expressly identified in subs. 
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101(2) by reference to the particular type of external administration that 
the company is undergoing namely a type to which s. 440D and subs. 
500(2) do not have application.   

The nature of Plaints For Forfeiture  

119  In the case of a plaint for forfeiture of a prospecting licence or 
miscellaneous licence before the Warden, the Warden may order 
forfeiture of the tenement.  As an alternative, the Warden may, impose a 
monetary penalty of up to $10,000.  If the penalty is not paid the tenement 
is forfeited.  A warden may (subs. 96(8)) cancel any forfeiture order or 
any forfeiture for non-payment of the Monetary penalty.  The Minister 
plays no role in the forfeiture proceedings (unless as an applicant for 
forfeiture under subs. 96(1)). 

120  Under s. 96A the Minister may declare an exploration licence or 
a retention licence to be forfeited where, because of non-compliance with 
various requirements of the legislation, the tenement has become liable to 
forfeiture.  There is no obligation on the Minister, as part of that forfeiture 
process, to begin any type of action or proceeding that in my opinion, 
would be covered by any of ss. 440d, 471B or 500(2) of the Corporations 
Act.  As an alternative to forfeiture a monetary penalty of up to $50,000 
may be imposed by the Minister for the non-compliance. 

121  Similar discretionary powers are vested in the Minister by s. 97 in 
respect of mining leases and general purpose leases for breach of certain 
covenants. 

122  Under s. 97A Mining Act a Warden may, after conducting a hearing 
restore a forfeited prospecting or miscellaneous licence or refuse to do so.  
The Warden, after the hearing, if the application to restore is made in 
respect of any tenement other than a prospecting or a miscellaneous 
licence, must transmit a report and recommendation to the Minister who 
will then as a matter of discretion, decide whether the forfeited tenement 
is to be restored. 

123  Under s. 98 of the Mining Act, upon an application for forfeiture of a 
mining lease, or an exploration licence, the Warden is empowered to 
recommend that there be forfeiture or, in lieu, impose a monetary penalty 
of up to $10,000 on the tenement holder, unless the Warden dismisses the 
plaint.  If the penalty is not paid then the tenement is forfeited without any 
further intervention by the Warden or Minister (subs. 98(a)). 

124  The Minister, only after having received the Warden’s 
recommendation, although, may declare the tenement forfeited or impose 
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a monetary penalty of up to $10,000 or may do neither of those things (s. 
99).  His powers are discretionary.  If the penalty imposed by the Minister 
is not paid then the tenement is thereupon forfeited. 

125  In the case of plaints for forfeiture of prospecting or miscellaneous 
licences, where the Warden refuses to forfeit the tenement, that is a final 
and binding resolution of a dispute between the parties and, as between 
those parties, of the right of the holder to retain the tenement. 

126  In my opinion, although the Warden does not have power to finally 
determine that there will be of forfeiture in the case of tenements other 
than prospecting or miscellaneous licences, no distinction should be 
drawn, for purposes of ss. 440D, 471B and 500(2) of the Corporations 
Act, between applications for forfeiture of those types of licences and 
application for forfeiture of tenements that may only be forfeited by the 
Minister.  That is, in my opinion, because applications for forfeiture 
initially come before the Warden in respect of all tenements  and the 
Warden has a discretionary power, in lieu of forfeiture, to impose a 
monetary penalty of $10,000.  The Minister has no power to cancel or set 
aside or vary a monetary penalty imposed by the Warden.  Such decisions 
by the Warden are a final determination of the dispute and of the right of 
the holder to keep the tenement. 

127  I consider that it is of no consequence in consideration of the 
application of ss. 440D, 471B or 500(2) that, under ss. 96A and 97 of the 
Mining Act, the Minister may cause forfeiture by declaration without any 
action or civil proceeding having been commenced.  In my opinion, if the 
provisions of Corporations Act were intended to limit the exercise by the 
Minister of the discretionary power of the Minister to forfeit or impose a 
monetary penalty that would have been expressly provided for and that 
has not been done.  I consider, however, that the absence of any limitation 
of those powers of the Minister can not be interpreted as an indication that 
when the Warden is exercising similar powers the provisions of ss. 440D, 
471b and 500(2) should not have application.  If that were the case then 
Mining Act s.101 would be otiose.  It would also be inconstant with the 
singling out of Corporations Act s. 471B in Mining Act s. 101. 

“court” 

128  In my opinion a Warden sitting in Open Court hearing an application 
for forfeiture of a mining tenement is conducting the hearing of “an action 
or other civil proceeding” for purposes of ss440D, 471B and subs. 500(2) 
of the Corporations Act.  “Action” on other civil proceeding in subs 
500(2) should be interpreted broadly. 
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129  Although the words “in a court” are not expressly used in subsection 
500(2), they are, in my opinion, implied.  

130  I consider that a plaint for forfeiture is an action or proceeding 
“against” the company.  It is a procedure whereby the result that is sought 
is one that, if achieved, has the potential to significantly diminish the 
assets of the company that are available to a liquidator.  It is an initiating 
or originating procedure and is not one that is merely responsive to a 
procedure that the company or the liquidator began. 

131  It is the type of procedure that subs. 500(2) is aimed at.  It is one that 
has the potential to give to a third party who may not be a creditor of the 
company the capacity to defeat or diminish the legitimate claims of 
creditors whose claims have been or will be accepted by the liquidator. 

132  It is a matter about which a “Court” could justifiably, in the decide 
that there should be a prohibition or that conditions should be imposed 
and that the Court should exercise some discretionary control. 

Corporations Act s. 5G 

133  In my opinion, s. 5G Corporations Act does not have the effect that 
subs 500(2) has no application to a plaint for forfeiture.  The right to make 
application for forfeiture arises under ss. 96 and 98.  They are not a “pre-
commencement (commenced) provision”.  They operated immediately 
before the Corporations Act commenced but not “despite”.  They have 
both been amended (inter alia) by Act 15/2002, with effect from 18 
January 2003, with the monetary penalty that a Warden may impose in 
lieu of forfeiture being increased from $5,000 to $10,000.  In my opinion 
that is a “material” amendment for purposes of subs. 5G(2). They 
operated “subject to” ss. 440D, 471B and 500(2), all of which could 
prevent or condition their operation.  

134  Sections 96 and 98 were not amended by Act 15/2002 in the manner 
dealt with by subs. 5G(16), therefore it cannot be said that they were “not 
materially amended” pursuant to that subsection. 

135  In my opinion, because ss. 471B and 500(2) Corporations Law  
applied in respect of applications for forfeiture of tenements, and because 
no provision of the Mining Act required that those provisions of the 
Corporations Act must be complied with before a plaint can be lodged or 
proceeded with, the provisions of ss. 96 and 98 that allow a plaint to be 
lodged and to proceed to be heard by a Warden are and always have been 
inconsistent with the Corporations Law.  They could not operate “despite 
the provisions of the Corporations Law as in force in WA at the time 
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because of the provisions of ss. 440D, 471B and 500(2) of the 
Corporations Law, as they then were, all of which “correspond to the 
identical sections of the Corporations Act. 

136  In my opinion, for purposes of subs. 5G(2), ss. 96 and 98, are not 
capable of concurrent operation with the provisions of Corporations Act 
ss. 440D, 471B and 500(2) because, without leave, in relation to 
a company under administration or being wound up in insolvency or by a 
court or because of a creditor’s resolution, there is an inconsistency in that 
under the Mining Act no qualification or limitation exists, beyond those 
contained in that Act, to the lodgement of a plaint whereas, inconsistently, 
the Corporations Act, and the Corporations Law before it, imposes the 
limitation and the qualification of the grant of leave by a Court.  There can 
be no plaint for forfeiture lodged or proceeded with unless such leave is 
granted. 

137  In conclusion, I am of the opinion that the hearing of a plaint for 
forfeiture in respect of a company that is being wound up in insolvency or 
by the Court or pursuant to a resolution of creditors for a voluntary 
winding up is a hearing before a “court” and thus an action or proceeding 
of the type contemplated by ss. 471B and 500(2) and that leave of a Court 
is required to lodge a plaint or for a plaint to proceed.  The hearing is one 
in the course of which the procedures are controlled by a Warden who is 
to act in a judicial manner, when parties and witness give sworn evidence 
and are tested by cross examination, where non-compliance with lawful 
directions by the Warden may have procedural consequences, where the 
rules of evidence are usually applied, where the Warden is invariably 
(even though not necessarily) a Magistrate, where a final determination 
that there will be forfeiture may in some instance be made by the Warden 
where there can be final determination in every case that there will be no 
forfeiture and where a monetary penalty may be imposed. 

138  The fact that a forfeiture order made by a Warden can be cancelled 
by a Warden or the Minister does not mean that the decision of the 
Warden to order forfeiture is not a “final” determination in the relevant 
sense.  A monetary penalty imposed by a Warden is not something that 
can be cancelled by a Warden.  The powers to order forfeiture and to 
impose a monetary penalty are, in my opinion, compelling reasons for 
characterising such proceedings before the Warden as proceedings in 
a court for purpose of ss. 440D, 471B and 500(2). 

139  I do not agree with the submission made by Mr Workman that it is 
illogical and contrary to the intent and objects of the Mining Act that the 
provisions of any of ss. 440D, 471B or 500(2) should apply where only 
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one of the registered holders of a tenement is under administration or in 
liquidation.  Regardless of what share in a tenement is held by a holder 
that is under administration or being wound up, the action or proceeding 
will be against that company or in respect of its property.  It would in my 
opinion be illogical and contrary to the intention and objects of the 
Corporations Act if such a company or its property in the form of an 
interest in a mining tenement would lose the protection otherwise given 
by ss. 440D, 471B and 500(2), merely because others who hold an interest 
jointly with that company are not under administration or in liquidation.  I 
do not agree with Mr Workman’s suggestion that because Shields is only 
registered as being the holder of a 20% interest in E63/373 it may have 
been appropriate or necessary that Resolute, which is registered as an 80% 
interest holder be or become joined as an applicant for exemption. 

140  For the above reasons plaint for forfeiture NO17/034 will not be 
listed for hearing unless, pursuant Corporations Act subs. 500(2) leave is 
given Nunc pro tunc for it to be lodged and leave is given for it to 
proceed. 


