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THE FACTS  
 

1  The parties agreed on the following facts: 

• The tenement holders, Sons of Gwalia Ltd (Administrators 
appointed), Sons of Gwalia (Murchison) NL (Administrators 
appointed), Tarmoola Australia Pty Ltd (Administrators appointed) 
and City Resources (WA) Pty Ltd (Administrators appointed) are 
all companies in Administration. 

• Administrators were appointed on 29 August 2004 

• Each of the Objections and Plaints of Van Blitterswyk were 
instigated after the companies went into Administration. 

 

THE APPLICATION BEFORE THE COURT 
 

2  The application before this Warden’s Court is for a stay of the 
proceedings instituted by Van Blitterswyk (i.e. the Objections and the 
Plaints).  It is put that the overriding consideration in these matters should 
be the policy and objects of Part 5.3A of the Corporations Act specifically 
Section 440D(1); that these proceedings are in a court and as such they are 
prohibited. 

 

THE SUBMISSIONS 
 
FOR THE APPLICANTS FOR EXEMPTION (GWALIA IN 
ADMINISTRATION) 
 

3  Counsel argues that Section 440D of the Corporations Act prohibits 
the objector and plaintiff Van Blitterswyk from instituting or litigating 
these Objections and Plaints before the warden sitting in open court. 
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4  Section 440D(1) provides 

  During the administration of a company, a proceeding in a court 
against the company or in relation to any of its property cannot be begun 
or proceeded with, except: 

a) with the administrator’s written consent; or 
b) with the leave of the Court. 

 Neither consent nor leave of the Supreme Court has been sought or 
obtained.    

 

5  It is the clear stated intention of this section of Part 5.3B of the 
Corporations Act that the legislature’s intention is to quarantine the assets 
of the company under administration (Warren J in Re Capital General 
Corporation Ltd ([2000] VSC 570, 10 October 2000) or to provide for a 
moratorium (Austin J. in Brian Rochford Ltd (Administrator appointed) v 
Textile Clothing and Footwear Union of NSW (1998) 47 NSWLR 47).  
The administrator’s discretion in dealing with the company is not to be 
fettered (Brennan CJ, McHugh, Gummow, Kirby and Hayne JJ in Patrick 
Stevedores Operations No 2 Pty Ltd and Others v Maritime Union of 
Australia and Others [1998] HCA 30 para 54) 

 

6  Warren J. of the Victorian Supreme Court in Re Capital General 
Corporation Ltd ([2000] VSC 570, 10 October 2000 observed that Section 
440D leave is not lightly granted – in fact such grants are rare – and that 
the purposes of this section is to ‘prevent the creation of preferences and 
interference in the disposition of property of a company prior to the 
completion of administration’.  The majority in the High Court in Patrick 
Stevedores (cited above) spoke of the administrator being obligated to act 
impartially amongst all parties (at para 52). 

 

7  The Corporations Act treats administration as a special time in the 
life of a company.  It is not like liquidation (see Section 471B).  It is 
imperative that the administrator be permitted to act ‘efficiently and 
effectively in discharging statutory duties’ imposed by Part 5.3A of the 
Corporations Act.  Administration should take place ‘without certain 
kinds of interference’ (per Austin J., in Brian Rochford Ltd (cited above 
@ p 54).  The majority in the High Court described the role of the 
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Administrator in these terms – his or her actions were to be expeditious 
and they were constrained within carefully court-regulated time frames 
(Patrick Stevedores).  The administrator was at considerable risk of 
personal liability and should not be diverted from ‘investigating and 
reporting to creditors’ whose interests were to be protected.  It is for these 
reasons that the policy, which underpins Section 440D, prohibits actions 
against the company or its property (per Warren J in Re Capital General 
Corporation Ltd cited above). 

 

8  It is submitted that if the Western Australian parliament wished to 
contract out of the moratorium imposed in Section 440D it would have 
made this intention explicit in the Mining Act.   The parliament had in 
Section 101 of the Mining Act expressly excluded the operations of 
Section 471 of the Corporations Act as permitted by Section 5F of Part 
1.1.A of the Corporations Act – Section 471B being the section which 
prohibits instituting proceedings in a court when a company is in 
liquidation.  Liquidation is a time in the life of a company, which is 
clearly distinguishable from administration.  It is without urgency, there is 
not the same personal liability and the company is clearly beyond reprieve 
– which is not necessarily the case during administration.  Section 101 of 
the Mining Act 1978 reads: 

1. An application under Section 96 or 98 for the forfeiture of a mining 
tenement for breach of prescribed expenditure conditions applicable 
thereto while the holder thereto is a company in respect of which a 
winding up order has been made or a provisional liquidator has 
been appointed under the Corporations Act, the Companies 
(Western Australia) Code or the Companies Act 1961, shall not be 
an action or proceeding for the purposes of subsection (2) of 
Section 471 of that Law (or any provision of that Law which 
replaces or is substituted for that subsection), Section 371(2) of that 
Code or of Section 230 (30) of that Act, and notwithstanding 
anything therein contained to the contrary, the application may be 
commenced and proceeded with without the leave of the Supreme 
Court, and the mining tenement is liable to forfeiture accordingly. 

2. The following matter is declared to be an excluded matter for the 
purposes of Section 5F of the Corporations Act in relation to 
Section 471B of that Act – an application under Section 96 or 98 
for the forfeiture of a mining tenement for breach of the prescribed 
expenditure conditions applicable to the tenement while the holder 
of the tenement is a company in respect of which a winding up 
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order has been made, or a provisional liquidator appointed, under 
the Corporations Act. 

 

9  Had the Western Australian parliament intended to exclude Section 
440D it could have enacted legislation.  The reason that the liquidation of 
a company is not regarded as prohibitive of a litigant commencing 
‘proceedings in a court’ clearly has to do with the fact that liquidation is 
not such a sensitive time as is administration.   In any event the legislature 
has taken the express step of permitting Mining Act litigation in respect of 
Section 471B but has not done so in relation to 440D – a section which 
existed contemporaneously. 

 

10  Because of the gravity of the obligations and duties involved during 
administration of a company the case law on the question of what 
constitutes ‘a proceeding in a court’ urge that the meaning of these terms 
should be given the widest possible construction (see Austin J., in Brian 
Rochford cited above @ p 59 and 60 where he talks of the Corporations 
Act imposing a moratorium on all civil proceedings). 

 

11  It is submitted for the administrator that these proceedings 
(Objections and Plaints pursuant to the Mining Act) constitute 
‘proceedings in a court’ (see Reynolds v Panton (1999) 23 WAR 215 
paras 55-58).  

 

12  It is the status of the Warden ‘sitting in open court’ (pursuant to 
Section 98 (3) and Section 102(5)(a)) which arguably creates contention.  
This is so because the Western Australian Supreme Court has determined 
in Re His Worship Calder SM: ex parte Gardner (1999) 20 WAR 525 
(Gardner No 1) for the purposes of issuing a direction for discovery of 
documents in proceedings pursuant to Section 102 of the Mining Act that 
the Warden sitting in open court was not performing judicial but rather 
administrative functions and that this ‘open court’ is not a ‘court’.    

 

13  In oral submissions for the Administrator it was put that whether or 
not the objections and plaints were ‘proceedings in a court’ was a matter 
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governed by the purpose for which the question is asked.   It was urged 
that caution should be exercised about extrapolating from Gardner No 1 to 
this present application for a stay as that decision was made in a different 
statutory context and was governed by the statutory context in which it 
unfolded.   

 

14  It was submitted that the question to be asked in the current 
proceedings was whether the warden sitting in open court was a court for 
the purposes of Section 440D of the Corporations Act.   The attributes of 
the warden sitting in open court, which indicated court-like status, 
included  

• under Section 96 (3) the Warden sitting in open court could impose 
a penalty.  

• Section 98 (4) provides for penalties to be imposed.   

• The Warden is at all times required to act judicially.   

• He or she has the power to take evidence on oath. 

• He or she has the power to make costs awards (Section 138).   

• Parties may be represented and they often are – as was the case in 
this hearing.   

• It was put that orders and directions are made by the warden and are 
binding. 

 

SUBMISSIONS ON BEHALF OF VAN BLITTERSWYK 
 

15  On behalf of the Objector and Plaintiff Van Blitterswyk it is argued 
that the proceedings he has instituted are not ‘proceedings in a court’ as 
they are governed by Section 98 and 102 of the Mining Act, which 
provides for the hearings to be conducted by the Warden in open court, 
which is not the Warden’s Court.    

 

16  It is put that the Objections and Plaints are not then properly the 
subject of a prohibition pursuant to Section 440D of the Corporations Act 
and that no stay of those actions should be entertained. 
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17  It is put that Objections to Applications for Exemption from 
Expenditure (pursuant to Section 102(5)(a) of the Mining Act) and Plaints 
for Forfeiture of Mining Leases or Exploration Licenses (Section 98(3)) 
are proceedings before a warden ‘in open court’. 

 

18  No reference was made to the method of conducting a Plaint for 
Forfeiture of Prospecting Licenses (pursuant to Section 96) and the 
section itself makes no reference to procedure but the practice is for such 
hearings to be conducted ‘in open court’.  

 

19  From that submission it follows, having regard to the decision of the 
Western Australian Supreme Court in Gardner no 1 that the phrase 
‘warden in open court’ is not a description of a ‘court’ but rather that the 
proceedings are administrative (In Re: His Worship Calder SM: Ex Parte 
Gardner (1999) 20 WAR 525 – Gardner No 1, confirmed in S. R. Malley 
Re: Ex Parte Gardner [2001] WASCA 29 (Gardner No 2).  Gardner No 1 
dealt with whether a warden sitting in open court had the power to issue 
directions to the parties.  The Supreme Court held that the warden sitting 
in open court for the purposes of Sections 98 and 102 of the Mining Act 
was not the Warden’s Court and did not have the powers of the Warden’s 
Court – or any court.   

 

20  Attributes, which determined the administrative status of such 
proceedings, were 

• the ‘warden in open court’ could not make a final determination and  

• in that tribunal the warden is acting only administratively in making 
a recommendation to the Minister which he or she may or may not 
follow (see Northmore J., Smith v Leibig (1925) 26 WALR 10 @ 
11 determining that forfeiture applications were not ‘civil 
proceedings’; and see Rowland J., in Westside Mines Pty Ltd v 
Tortola Pty Ltd  [1985] WAR 343).  
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21  It was held that the ‘natural meaning of the terms’ ‘Warden’s Court’ 
and ‘Warden sitting in open court’ suggested a court and an administrative 
tribunal respectively.    

 

22  Justice Ipp in Gardner No 1 somewhat qualified his observations in 
the following remarks -  

‘The general intention of the Act is that the warden, in those instances 
when required thereby to sit ‘in open court’ is acting in an administrative 
capacity. Whether in so sitting the warden is required to act judicially 
depends on the nature of the power to be exercised … (@ p 529, my 
italics).  

 

23  It was put that the answer to this application for a stay had to be 
provided by the statutory function of the body in question, not by the 
purpose for which the question was asked. 

 

24  This submission seeks to read down and limit the effect of Section 
440D. 

 

DISCUSSION OF THE AUTHORITIES AND DETERMINATION 
 

25  It is clear from all the authorities (some of which are discussed 
below) that a tribunal may be a court for some but not other purposes.  It 
is also clear that some tribunals, which are conceived as courts, have some 
but not all the powers generally attributed to courts.   

 

26  Although Gardner No 1 is cited as determining the question 
absolutely even Justice Ipp observed that the lines of demarcation 
between the functions of the Wardens Court and the Warden sitting in 
open court ‘are not clearly drawn’ in the Mining Act 1978 (@ p 528).  He 
confirmed that this fluidity, flexibility, or simple poor draftsmanship, had 
given rise to uncertainty.  In his decision Justice Ipp observed that 
‘Section 102 [of the Mining Act] governs the present application’ (@ p 
535).  That observation seems to suggest that the proper way to determine 
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the question here is to look to the purposes for which the question is asked 
and not to simply examine the ‘statutory function of the body in question’ 
as has been urged by the plaintiff’s solicitor. 

 

27  Justice Ipp certainly concluded in the context of the Mining Act 
questions being asked that powers to impose penalties or costs did not 
convert the tribunal from an administrative body to a court (@ p 531).  
Neither did the peculiar blend of judicial and administrative functions 
elevate ‘the warden sitting in open court’ to a ‘court’ for the purposes of 
Sections 102, 98 or 96 of the Mining Act.  

 

28  Given the complexity of the question before this tribunal it is proper 
to look to the authorities beyond Gardner No 1 and No 2. 

 

29  In the Administrator’s application I am being asked to order a stay of 
proceedings to give effect to the object and policy of the Corporations Act 
and in particular to the moratorium or quarantine protection provided to 
an Administrator pursuant to Section 440D of that Law.   

 

30  To give effect to the moratorium provision of that section I am urged 
to adopt the widest possible construction of the words ‘a proceeding in a 
court’.  I am urged to accept that this construction was the intention of the 
Commonwealth parliament and that had the Western Australian 
parliament had any intention of constraining such a construction it could 
have included Section 440D in the exclusionary provisions in section 101 
of the Mining Act (with Section 471B) which it appears to have expressly 
declined to do. 

 

31  I am also urged to take the view that the Supreme Court in deciding 
Gardner No 1 and No 2 had no intention of overriding the Corporations 
Act – to which, incidentally, its attention was not drawn as those were 
cases related to the procedural or regulatory powers of the warden in open 
court.  To apply the decision in Gardner No 1 and Gardner No 2 to the 
case before this tribunal - which is arguably ‘governed’ by section 440D 
of the Corporations Act  (to use Justice Ipp’s phrase from Gardner No 1 
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cited above @ p 535) - would be to inappropriately apply the decisions of 
the Supreme Court in those cases.  

 

THE QUESTION TO BE ANSWERED 
  

32  The question to be answered is whether the warden sitting in open 
court is a court for the purposes of Section 440D(1) of the Corporations 
Act.  The test is not whether the tribunal has previously been determined 
to be a court or not to be a court in reference to some other Act, section or 
provision.   

 

33  In formulating the test to be applied this court must look to the nature 
of the body in the context of the pertinent Act (Kirby P., in Australian 
Postal Commission v Dao and Another (no 2) (1986) 6 NSWLR 497 @ p 
514).   

 

34  In Brian Rochford Ltd (cited above) Austin J. in a frequently cited 
decision, held that the test was whether a tribunal was a court for the 
purposes of the Corporations Act and that the words ‘proceedings in a 
court’ should have their general undefined meaning.   

 

35  He held that a tribunal might have some ‘court-like’ functions and be 
bereft of others but that it would or could still be a court for the purposes 
of Section 440D of the Corporations Act.  The usage of terms which 
might define the process of any other court, the capacity to make 
decisions or orders, or the ability to award compensation might provide 
indicia of court like status.  In this particular case Justice Austin held that 
the mere exercising of powers of conciliation, unlike decision-making, did 
not negatively determine the question. 
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36  Justice Austin remarked that if one reviews the authorities about 
what constitutes a court it is apparent that the word ‘court’ has many 
meanings -  

‘… nothing more concrete emerges than that: 
i. there are no conclusive, generally-applicable criteria for classifying 

the body as a court; 
ii. the answer in each case depends on the particular statutory question 

to be decided; and 
iii. the answer is to be supplied in light of a close consideration of the 

statutory constitution and functions of the body in question(@ p 
62).” 

 

37  Paraphrasing Kirby, P. (in NSW Bar Association v Muirhead (1988) 
14 NSWLR 173) Justice Austin observed that ‘the question of what 
constitutes a court must be answered in the light of all of the 
characteristics of the body in question and …that the answer depends on 
the purposes for which categorization is made rather than an artificial 
checklist of universal application’ (Kirby @ p 185, my italics).  The clear 
implication is that a body might be a court for some purposes but not for 
others. 

 

38  Other cases to which I was referred hold in similar vein.  The notion 
of what constitutes a court depends on the statutory question to be 
answered. 

 

39  Kirby, P., (in Australian Postal Commission v Dao and Another (no 
2) (1986) 6 NSWLR 497 @ 512) framed the question in the same fashion 
– ‘… is the Tribunal a ‘court’ for the purpose of this section?’  He noted 
that the Tribunal was not called a ‘court’ but urged that it was the nature 
of the Tribunal and not its name, which must determine whether it 
qualified as a ‘court’ for the purposes of the applicable section.   Kirby, 
applying Shell Oil Co of Australia Ltd v Federal Commissioner of 
Taxation [1931] AC 275, ascribed the following attributes to a ‘court’-  

• it would apply established law 
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• it would make binding and final determinations between disputing 
parties 

• appeals from its decisions would be ventilated in the Supreme 
Court on points of law 

• it would have the power to make determinations of injunctive relief 

• it would have the power to award compensation. 
 

40  These attributes were not, however, either exclusive or necessary 
features of a ‘court’ and the ‘sole consideration was [whether the tribunal 
was] a ‘court’ for the rather special and limited purposes of the Suitor’s 
Fund Act’(@ p 513).  

 

41  Interestingly a number of bodies have been held to be ‘courts’ for the 
purposes of the Suitor’s Fund Act when they would never be so 
considered in other circumstances.  

 

42  McHugh J. in Australian Postal Commission (cited above @ p 515) 
determined that ‘function and purpose, not labels should be our guides’ 
and that the word court should be given a ‘liberal and beneficial 
construction to accord with the purpose and policy of the Act’ (@ p 516).  
He went on to observe that ‘whether the tribunal was a ‘court’ for other 
than the Act is beside the point’ (ibid).  

 

43  In Helm v Hansley Holdings Pty Ltd (In Liquidation) [1999] 
WASCA 71 Kennedy J (presiding) with Anderson and Parker JJ 
determined that in respect of Section 471B of the Corporations Act when 
the definition of ‘court’ presented as a difficult matter the question should 
be determined in reference to the purposes of the Corporations Act.    

 

44  The WA Industrial Relations Commission was determined to be a 
‘court’ for the purposes of the section upon the basis of its attributes – it 
was a court of record, the Commission was required to act judicially and it 
could award compensation.  Further in this case the words ‘proceeding in 
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a court’ were held to have the ‘general undefined meaning’ (as in Justice 
Austin’s decision in Brian Rochford). 

 

45  In Australian Liquor, Hospitality and Miscellaneous Workers’ Union 
v HomeCare Transport Pty Ltd [2002] FCA 497 Justice Merkel stated the 
test was whether the Australian Industrial Relations Commission was a 
court for the purposes of section 471B of the Corporations Act 2001 
(Cth).  He determined that the primary function of the Australian 
Industrial Relations Commission was to exercise non-judicial powers of 
conciliation.   He cited McHugh J (Australian Postal Commission v Dao 
(No 2) @ p 515) that a court might be many things and have many 
differing attributes.   

 

46  For instance a court might exercise non-judicial powers like a 
Coroner’s Court or a Magistrates Court conducting committal 
proceedings, it may be required to afford parties natural justice, it may be 
bound to act judicially, it may have judicial officers on its bench, it may 
take evidence on oath and allow parties to be represented.  Further some 
but not all of its procedures may have a judicial aspect.  

 

47  Merkel J. further concluded that it was difficult to discern any reason 
for excluding an industrial tribunal from the ambit of Sections 440D and 
471B and that he would only ascribe such an intention if there were clear 
legislative intent.  Such a clear legislative intent has been disclosed in the 
Mining Act 1978 in relation to Section 471B but not Section 440D of the 
Corporations Act.  

 

48  Merkel concluded that for the purposes of the legislative intent of 
Section 471B there could be little doubt that the Australian Industrial 
Relations Commission was a court – even though it had no power to 
enforce its awards.  Therefore he held that the application before his court 
was a proceeding in court for the purposes of that legislation.  
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COURT ATTRIBUTES OF THE WARDEN’S COURT – FOR THE 
PURPOSES OF THE CORPORATIONS ACT - SECTION 440D (1) 
 

49  One recent published discussion of the Mining Act deals with the 
issues raised in Gardner No 1 and No 2.  While not agreeing with every 
conclusion Gerus reaches he does provide a useful framework for 
consideration of the functions and powers of the mining warden (2003, 
‘The Functions and Powers of the Warden of Mines in open court and the 
reform of the Warden’s Court procedure under the Mining Act 1978 
(WA)’ in 22 ARELJ 189).  Gerus concludes that the mining warden 
sitting in open court (i.e. administratively) cannot: - 

• Rely on procedural rules of Supreme or Local Courts; 

• Order discovery of documents 

• Issue subpoenas for witnesses or documents  

• Compel production of documents prior to the hearing of a matter 
where the documents are part of an expert’s report 

• Make an order for costs 

• Compel obedience to an interlocutory direction 

• Punish contempt’s. 
 

50  In contradistinction Gerus observes that the warden sitting in open 
court may exercise the following powers: - 

• Give leave to amend applications, plaints, objections and defences 

• Direct the exchange of statements of material facts 

• Make directions about confidentiality of documents 

• Make rulings in regard to admissibility of evidence 

• Grant adjournments 

• Reserve questions of law for the Supreme Court 

• Direct and control the evidence to ensure procedural fairness. 
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51  Some of these powers would ordinarily be understood to be powers 
associated with a court. In my opinion, applying the ‘general undefined 
meaning’ test the warden sitting in open court would be understood to be 
a ‘court’ conducting proceedings. 

 

52  Additionally, adopting the reasoning of Justice Austin (and other 
Justices cited above) it is clear that the Warden’s Court whether ‘in open 
court’ or not maintains some of the attributes of a court.  These attributes 
are   

• The warden must afford natural justice and a party to the 
proceedings who must be given the opportunity to be heard 
(Wheeler J with whom Murray and Miller JJ concurred in Re 
Nicholls SM: Ex Parte Plutonic Operations Ltd [2002] WASCA 
232 @ 11). 

• The forms used in the proceedings have a similar character to 
pleadings in judicial proceedings, fulfilling a similar purpose (Ipp 
J., in Re Boothman SM and Another: Ex Parte Peko Exploration 
Ltd Unrep FCt SCt of WA Lib no 970613, 14 November 1997, 
Malcolm CJ and Kennedy J concurring). 

• The Warden may take evidence on oath, receiving evidence in open 
court. 

• The tribunal is a court of record. 

• The Warden is a Judicial Officer – a Stipendiary Magistrate. 
 

53  Although these attributes might not be adequate to meet the test 
imposed pursuant to Section 102 of the Mining Act it is my view that they 
are adequate for the purposes of enlivening the weighty protections 
outlined in Section 440D (1) of the Corporations Act and providing for 
the moratorium permitted to an Administrator.  The question asked here is 
whether the hearing is a ‘proceeding in a court’ for the purposes of 
Section 440D(1) of the Corporations Act.  This question is a very 
different question than that asked in Gardner No 1 or Gardner No 2. 
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54  I am satisfied that the objections and plaints in these matters are 
‘proceedings in a court’ for the purposes of Section 440D(1) of the 
Corporations Act.  

 

55  The request for a stay will be granted.   The stay relates to all 
Objections and Plaints lodged in this matter.  Should the Plaintiff wish to 
seek leave to proceed he will need to apply to the Supreme Court pursuant 
to Section 440D(1) of the Corporations Act. 
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