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THE APPLICATION 

This is an application to set aside directions given by me on 9 July 2004 
that books of documents be filed and served by the parties before 
commencement of the hearing in Open Court. 

THE PROCEEDINGS 

1  The proceeding before me in respect of which this decision is now 
made relate to the future joint hearing of several plaints for forfeiture and 
applications for exemption.  It is anticipated that the evidence to be 
presented by the parties will be lengthy and relatively complex and will 
include presentation of expert evidence.  On 9 July 2004 I made several 
directions concerning, inter alia, the filing and serving by each of the 
parties of a “book of documents”. The directions were as follows: 

 
(i)  A book of documents containing legible copies of all 

documents, maps, plans and reports sought to be tendered or 
otherwise relied upon at the hearing be filed and served on 
behalf of the Defendants/Applicants not less than 21 days 
prior to the hearing. 

(ii)  A book of documents containing legible copies of all 
documents, maps, plans and reports sought to be tendered or 
otherwise relied upon at the hearing be filed and served on 
behalf of the Plaintiff/Objector not less than 14 days prior to 
the hearing. 

(iii)  The aforesaid books of documents shall also indicate the 
name of the witness seeking to admit each documents [sic] in 
the said book, and the basis and ground of relevance upon 
which the said witness will seek to admit that document. 

(iv)  Within 7 days of service of a book of documents, as 
aforesaid, the opposing Solicitor do file and serve an outline 
of all objections to tender (and setting out any grounds, and 
supporting authorities for that objection) with respect to 
each of the documents contained in the book served upon 
them." 
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2  My directions were given during the course of discussion and 
submission from counsel for the parties’ proposals for directions had 
previously been filed by both parties.  The individual directions were 
made separately as the directions hearing progressed. The tenement holder 
- the applicant/defendant - opposed the making of the direction but “ 
invit(ed) (the Warden) to make a direction to include or exclude those 
directions as you feel fit”(T 13) In my opinion, however, consent or lack 
of it absence of opposition is of no consequence in the resolution of the 
application now before me. 

THE APPLICATION TO SET ASIDE OR AMEND THE DIRECTIONS 

3  The tenement holders now request that I set aside, or, in the 
alternative, amend the directions of 9 July 2004 in respect of the books of 
documents.  The plaintiff/objector opposes any setting aside or 
amendment of those directions. 

4  The amendment that is proposed only as an alternative to the setting 
aside of the directions is that “7 days before the hearing the parties file 
but not be required to serve a books of documents containing copies of 
documentary material that will be sought to be tendered or otherwise 
relied upon in evidence in chief.” 

SUBMISSIONS 

By The Applicant/Defendant 

5  The applicant/defendant says that the power of a Warden to vary or 
set aside the Warden’s own directions is a component of the Warden’s 
incidental power to make directions that are reasonably necessary to 
ensure the efficient conduct of the proceedings. 

6  Reliance for that proposition is placed upon subsection 50(1) of the 
Interpretation Act 1984 (WA), judgements in the cases of Sparks v 
Bellotti (1981) WAR 65, Re Malley SM; ex-parte Gardner [2001] 
WASCA 29 per McKechnie J @ para 100, and Latham v Greater 
Australian Gold (unreported: Perth Warden’s Court 2 June 1998) 

7  It is noted by counsel that there is no express power given by any 
relevant legislation to a Warden sitting in Open Court to order the filing 
and service of such a books of documents nor to otherwise order 
production of documents prior to hearing.  It is submitted that the 
principles of procedural fairness that apply to proceedings in Open Court 
do not require pre-hearing disclosure of evidence, as distinct from 
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particulars, of the case of a party and that those principles do not require 
that there be discovery of documents.  It is conceded that a Warden sitting 
in Open Court may give directions that are reasonably necessary to ensure 
the efficient conduct of the proceeding before the Warden but argued that 
a power to give a direction of the type now objected to is no part of, and 
cannot derive from, any power in the Warden to so control the conduct of 
proceedings.  It is submitted that, in any event, the right of a party to 
confidentially and privilege in respect of material that it may, if it so 
choses, disclose at a hearing, should take priority over any desire to best 
facilitate the conduct of the proceedings.  It is said that the provisions of 
the Mining Act and Regulations do not contemplate compulsory pre-
hearing disclosure of the documents and evidence of any party and that 
IPP J in Re Calder; ex parte Gardner (1999) 20 WAR 525 (paras 4 & 35) 
expressly acknowledged that in connection with proceedings concerning 
exemption applications. 

8    In response to the submissions of the plaintiff/objector, Mr Jones 
argues that there is nothing to be achieved in the determination of the 
issues in this case by referring to what happens in civil proceedings in the 
Supreme Court because the Supreme Court has express power to order 
discovery and make many other procedural orders that the parties are 
bound to comply with, whereas the Warden has no such powers. 

 

ON BEHALF OF THE PLAINTIFF/OBJECTOR 

9  The primary submission in opposition to the application to set aside 
the directions is that no power is vested in a Warden to do so.  Lane SM v 
Project Tile Fixing Pty Ltd (unreported; Sup Ct WA Lib 980223) is cited 
in support to that submission.  It is also argued that Sparks v Bellotti 
(supra) does not support the position taken by the applicant/defendant, 
and, further, that subsection 50(1) of the Interpretation Act does not have 
the effect claimed by the tenement holder. 

10  Counsel argues that there is an important feature that distinguishes an 
order for discovery from the consequences that would flow from the 
subject directions, namely, that it is only documents that the 
applicant/defendant will ultimately disclose, by producing them in 
evidence, that would be required by the direction to be to disclosed. He 
points to the potential for such pre-hearing disclosure to eliminate surprise 
that may lead to adjournment; he points to the potential for pre-hearing 
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disclosure to enable issues of admissibility to be identified and resolved, 
possibly by the Warden, before the hearing begins. 

11  Mr Aristei submits that the decision in Re Nicholls; ex parte Plutonic 
[2002] WASCA 232 does not determine the full extent of the application 
of procedural fairness principles to Open Court proceedings as it is limited 
to a consideration of the application of those principles to the matter of 
particulars. 

12  As an illustrative example only, Mr Aristei has made reference to the 
relevant practices and procedures in the Supreme Court and other Civil 
Courts whereby, albeit it by means of compelling and enforceable rules of 
Court or inherent jurisdiction and powers, the objectives of the principles 
of procedural fairness and expeditious progress before and at trial are 
achieved. 

CONCLUSIONS 

13  There is no express power granted to the Warden by the Mining Act 
or Regulations to make a direction of the type made by me concerning 
books of documents. 

14  As a broad proposition, to which there may be exceptions in a 
particular case, the principles of procedural fairness as they apply to 
proceedings before a Warden in Open Court, do not require that there be 
pre-hearing disclosure in the form books of documents as set out in my 
direction.  It has not been demonstrated to me that the present case is an 
exceptional case whereby the broad proposition should not apply. 

15  A Warden has implied power to control the conduct of the 
proceeding before the Warden. 

16  The manner in which and the means by which that control is 
exercised must be within the discretion of the Warden and is subject to the 
express and implied provisions and objectives of the Mining Act and 
Regulations and any other applicable legislation.  It is also subject to the 
common law.  The discretionary power of the Warden cannot be used to 
remove or diminish by mandatory direction the legal rights of parties or of 
any third person where those rights arise from legislation or from the 
common law.  The discretionary powers of the Warden are necessarily 
contained within the jurisdictional limits that otherwise define the 
jurisdiction and powers of the Warden. 

2005WAMW9.doc   (<CES>) Page 6 



[2005] WAMW 9 
CALDER SM 

17  In the present case, the directions were not expressly sought upon the 
basis of procedural fairness.  The directions were not given by me with 
the objective of providing procedural fairness.  My objective and my 
expectation was that it would generally facilitate the conduct of the 
proceedings.  It was an exercise in case management. The tenement 
holder, however, says that any benefits to either of the parties or any 
assistance that I may gain myself would be outweighed by detriment to it, 
principally by loss of the rights of privilege and confidentiality. 

18  Because proceedings in plaints for forfeiture and applications for 
exemption are adversarial in nature it should only be in exceptional cases 
that a Warden, in the exercise of the implied power to control the 
proceedings before the Warden, should do anything that may have the 
effect of altering or impacting upon the tactical strategy adopted by any 
party unless the potentially affected party consents to it being done.  That 
may mean that in reality, in many instances the Warden’s direction will do 
no more than to formalise and second what the parties could have done by 
agreement and without any participation by the Warden. That, however, is 
a consequence of the absence in the legislation of any grant of express or 
implied power to the Warden in such matters.  The power of the Warden 
to direct that particulars be provided does not arise from the implied 
power to control the conduct of proceedings although it will usually have 
an impact in that regard. 

19  The decision of the Court in the Lane SM case (supra) does not 
preclude me from setting aside the direction that I made.  In that case, the 
Magistrate purported to set aside a costs order that she had previously 
made and to then make another costs order. The first order, on its face, 
appeared to be within jurisdiction and power.  The Supreme Court simply 
said that there was no legal basis in that case, whereby, once having 
exercised her statutory powers in relation to costs she could later re-visit 
the matter and set her initial order aside and make a new order. 

20  In respect of proceedings where the Warden is sitting in Open Court 
there is almost no provision in the Mining Act and Regulations for the 
manner in which and the procedures whereby, such proceedings are to be 
conducted.  Other than where the Warden derives power to do so in the 
application of the principles of procedural fairness or where the legislation 
expressly or impliedly directs or allows that a procedure be carried out in 
a specified manner, the achievement of efficiency in the conduct of 
proceedings is significantly the result of a pragmatic and co-operative 
approach by the parties and by Wardens. Where the requirements of 
procedural fairness are being fulfilled and where, therefore, denial of 
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procedural fairness is not a source of power in the Warden to give 
directions of a type such that failure to comply with them may adversely 
impact upon the capacity of a party to be sufficiently aware of the case 
that is to be met or to receive a fair hearing and thus give to the Warden 
the power to impose sanctions upon the non-complying party (Re 
Nicholls; ex parte Plutonic), then, in the absence of consent by a party, 
there is no power in the Warden, unless it can be found in legislation, to 
make any order that must be complied with.  

21  Even if there is consent given by a party to the making of a direction 
that is not made under the umbrella of procedural fairness, then it appears 
to me that the party consenting to the direction by the Warden would not 
be unable to withdraw that consent and if it did so then, except in 
circumstances where a denial to another party of the principles of 
procedural fairness may thereby arise, it seems that, besides adjourning 
the matter, if that be appropriate, there may be little, if anything, that 
could be done by the Warden in a given case, either by way of compelling 
compliance or otherwise affecting the conduct by that party of its case. 
That is not to say, however, that, as a general rule there is nothing at all 
that a Warden could do where a direction has been not complied with. 

22   In the present case, there is, in my opinion, not any issue to be 
resolved as to whether or not the Warden has power to set aside or vary a 
direction given by the Warden pursuant to any power to do so other a 
capacity, in the interests of case management, to make a direction that 
reflects what has been agreed between the parties.  This is not a case 
where the direction was given for any purposes of procedural fairness.  It 
was made in order to assist both the parties and the Warden to become 
aware, before what will be a factually complex hearing commences, of the 
nature of the evidence and the sources of the evidence from both sides.  It 
is not a direction of the type ruled upon by the Supreme Court in Re 
Nicholls; ex parte Plutonic (supra).  The plaintiff/objector has not itself 
complied with and thereby compromised or in other way altered its 
position by giving disclosure in reasonable anticipation of reciprocation.  
There are no issues of procedural fairness. The directions amount to 
partial pre-hearing discovery of documents. The Supreme Court, in Re 
Calder SM; ex parte Gardner [1999] WASCA 28, said that in 
administrative proceedings a Warden cannot order discovery. Ipp J said 
(para 35): “It is not procedurally unfair for the applicant to proceed with 
its objection in the absence of discovery.” As things presently stand, the 
directions in respect of the books of documents are effectively 
unenforceable by the Warden and I can see no consequences that would 
flow from setting them aside beyond the lack of pre-hearing disclosure.  I 
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can see no consequences that could flow, in terms of sanctions that could 
be imposed, were the directions not set aside or amended and there was 
non-compliance. 

  
23  In all of the circumstances, the direction not being compellable as 

against the applicant/defendant and the applicant/defendant not wishing to 
now comply with them, it seems to me to be inappropriate that they 
remain in place. It is unfortunate in the context of the nature of 
proceedings that take place before Wardens in Open Court and the manner 
in which those proceedings are generally conducted by Wardens that, 
without express specific opposition to it by the applicant/objector, the 
direction was made and has subsequently been objected to for the above 
reasons.  

24  The directions given on 9 July 2004 will simply be amended by 
deleting the whole of para i(i) to (iii) inclusive. 
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