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Legislation: 
 
Mining Act (1978): Section 70(5)  
  
 
Result: 
1. Objection Upheld 
2. Application for SPL Refused  
 
Representation: 
 
Counsel: 

Applicant : Mr. G.H. Lawton 
Objector :  Mr M McKenna 
 

Solicitors: 
Applicant : Lawton Lawyers 
Objector : Hunt & Humphry 
 
 

Case(s) referred to in judgment(s):  
 
Levy and Low v Bronze Wing Gold NL (1999) 18 AMPLJ 217 
 
Case(s) also cited: 
Nil 
 
 
 
BACKGROUND 
 

1 The application traverses a portion of the Objector’s Exploration Licence 77/961 
(the tenement).  
 

2 The tenement was granted in 2002 and is currently part of the Objector’s 
Johnston Range project (C 112/2005), which consists of a number of tenements.  
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3 The Applicant has applied for a special prospecting licence over an area of 9.6 
hectares to enable him to do scraping and pushing and hard rock digging as he 
believes there is potential in the area covered by the application. 

 
4 If the Applicant is successful he proposes to prospect for gold using a loader and 

air driven dry blower.  In addition, he proposes to “push” by going down 
through the soil to bedrock which is at a depth of about 3 or 4 metres and would 
treat the soil through the dry blower.  If he found an anomaly he would then go 
down to a depth of 50 metres.  The maximum amount of ore he would remove is 
500 tonne.  The Applicant said that he would devote 4 years to undertaking the 
prospecting and would spend 5 to 6 months of each year undertaking the work.  
As he is also a farmer the work would be done between seeding and shearing. 

 
THE OBJECTOR’S PROPOSALS FOR THE TENEMENT 
 

5 John Hasleby gave evidence on behalf of the Objector.  He is a qualified 
geologist and a director of the Objector.  Part of his role is to be involved with 
the Johnston Range project and to prepare quarterly activity reports and 
contribute to the company’s annual reports.  The project targets the location of 
gold deposits and sulphide-hosted nickel deposits. 
 

6 In the Quarterly Activities report for the 3 months to 31 December 2004 
(Exhibit 1) Mr Hasleby said that the Objector reported that in 2004 it defined 
gold anomalies over 20 kilometres of strike in the southern part of the project.  
As a result of the lack of drilling rigs, follow-up drilling proposed on the gold 
targets was delayed.  It was reported that the drilling would be completed in the 
next quarter.   

 
7 In the Quarterly Report to 31 March 2005 (Exhibit 2), Mr Hasleby reported that 

a programme of 330 shallow vacuum drill holes was completed over four target 
prospects.  He said that follow up work was proposed in order to target gold 
mineralised zones defined in the current programme. 

 
8 In the 2005 Annual Report (Exhibit 3) it was noted in respect of the Johnston 

Range project by Mr Hasleby that the project was highly prospective for gold 
mineralization due to its structural setting and past exploration results.  In the 
report it is also noted that “Follow up drilling is proposed on the gold targets at 
Johnston Range” (p. 7).  

 
 In his statement tendered as Exhibit 4, Mr Hasleby said that apart from the 

southern gold target, there is further potential mineralisation on E 77/961 and 
another potential mineralisation on the adjacent tenement. 
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10 He said that RAB and RC drilling was planned and proposed to be undertaken 
before Christmas.  It is proposed to undertake 5,000 metres of drilling on the 
southern strike to define and identify its depth and grade. 

 
11 In cross-examination Mr Hasleby said that the drill holes had not yet been 

staked out, but said that it was a broad programme with 3 or 4 targets on the 
tenement.  Also he said that the exploratory budget for the project to 30 June 
2006 was between $100,000 and $200,000, although this had not been 
announced publicly. 

 
12 Jane Coll was also called on behalf of the Objector.  She is a geologist employed 

by the Objector and has been so employed since March 2006.  She is responsible 
for the Objector’s projects in Western Australia which includes the Johnston 
Range project.  Her work on this project occupies about 20% of her time.  Ms 
Coll has been involved in trying to arrange exploration activities on the project. 

 
13 Ms Coll said that it is difficult to obtain drilling services and has been so for the 

last couple of years.  Ms Coll contacted a number of drilling contractors 
however none of them have been available to conduct the work.  Under cross-
examination, she said that she had become aware of Mr Bateman’s SPL 
application before contacting drilling contractors but denied that the motivation 
to contact them was because of the application.  She said she had commenced 
work in March and between then and September she had been setting up the 
database and working on other projects.  Although she had not produced a map 
for the driller, she said it would take only a short time to produce it from the 
computer data.  Ms Coll also said that since she returned from leave in late 
January 2007, she has continued to try and organise a drilling rig.  The drilling 
campaign would include approximately 5000 metres of drilling on the southern 
strike to define and identify its depth and grade. 

 
EFFECTS OF THE APPLICANT’S PROPOSALS ON THE 
OBJECTOR’S INTERESTS 

  
14 Mr Hasleby said that the SPL77/3617 is over the core of the southern gold 

target.  He said that assessment of the data so far obtained indicates that the 
mineralisation is narrow but very few other characteristics can be identified 
without further work.  Mr Hasleby maintains that detailed drilling is now 
required to be undertaken to gauge the characteristics of the mineralisation and 
that the drilling program would definitely intersect with the land the subject of 
SPL77/3617. 

 
15 In addition, Mr Hasleby said that any work by Mr Bateman would “ruin” the ore 

body or make it difficult to assess its characteristics.  The removal of 500 tonne 
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of ore from a critical part of the mineralisation may make it impractical to mine 
the ore-body (if any) or make it difficult or impossible to assess the 
mineralisation.  It is the removal of material and dislocation of the area which 
would affect the assessment of the site.  Even though the applicant offered to 
restrict the work to scraping the top one metre, Mr Hasleby said that it would 
still involve earth moving and would limit access to their target zone. 

 
16 Mr Hasleby said that once they drilled a hole they would require the site to be 

kept intact until they decided what to do.  He said samples are left next to the 
holes. 

  
FINDINGS AND CONCLUSIONS 
 

17 Under Section 70(5) of the Mining Act 1978 (the Act) the warden may refuse an 
application for a special prospecting licence on the ground that prospecting for 
gold on the land to which the application relates would result in undue detriment 
to the exploration being carried on by the holder of the primary tenement. 

 
18 In Levy and Low v Bronze Wing Gold NL (1999) 18 AMPLJ217 (which related 

to Section 56A of the Act which is in similar terms to that of Section 70(5)), 
Warden Calder identified the factors which a Warden may consider when 
considering an application for a SPL.  Those factors were: 

 
1. The prospecting conducted on the tenement by the Objector and past 

holders of the tenement and the use the Objector has made of the 
results of that prospecting; 

2. The prospecting work the Objector intends to carry out on the whole of 
the prospecting licence; 

3. The prospecting work the Objector and the Applicant intend to carry 
out on and in the vicinity of the SPL; 

4. The likelihood of the Objector and the Applicant carrying out that 
prospecting work; 

5. The size and nature of the SPL application and the proximity of the 
SPL to work proposed to be done by the Objector on the prospecting 
licence; and, 

6. The bona fides of the Applicant. 
 

19 I will now look at each of those factors in turn. 
 
20 I am able to find that the Objector has carried out exploration on the tenement 

between 2002 and 2005 which consisted of several programs of vacuum drilling 
and outcrop sampling (see Exhibit 7 – Geological Survey Report).  In 2006, no 
drilling was undertaken on the tenement; however I am satisfied on the evidence 
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of Mr Hasleby and Ms Coll that work had been undertaken by Ms Coll in setting 
up a database and contacting drilling contractors, without success.  Although it 
was argued by Mr Lawton that at the time of the application no exploration was 
being “carried on” I am satisfied that the work done by Ms Coll was work 
incidental to exploration of the tenement. 

 
21 I accept the evidence of both Mr Hasleby and Ms Coll that there is a bona fide 

intention to carry out RAB and RC drilling once a contractor can be engaged 
and that although Ms Coll did not make attempts to find a contractor until after 
the application was lodged, there was every intention prior to the application to 
so engage a contractor.  I do not accept that the attempts to engage a contractor 
were not genuine. The intention is supported by the 2005 Annual Report 
(Exhibit 3) where it was stated that follow-up drilling was proposed.  I am also 
of the view that there is every likelihood that the Objector will carry out the 
proposed drilling program. 

 
22 I am satisfied therefore that the Objector intends to carry out drilling on the 

tenement and the Applicant proposes to undertake scraping to the depth of a 
metre.  The drilling would take place on land subject to SPL77/3617.  The 
scraping would involve the disturbance of soil on the tenement.  

 
23 On the evidence before me, I am satisfied that the proposed work by the 

Applicant would necessarily disturb the soil which in turn would, using the 
terminology of Mr Hasleby, “ruin” the ore body or make it difficult to assess. 

 
24 I am satisfied that if the SPL were to be granted that it would interfere with the 

drilling program proposed by the Objector and would affect the ore body and the 
samples creating a conflict between the interests of the Objector and the 
Applicant.  The Objector’s program requires the soil and the samples to remain 
undisturbed whereas the proposals of the Applicant would disturb the soil and 
the samples frustrating the assessment process.  

 
25 In my view the Applicant’s proposals will cause a detriment and the detriment 

would be undue.  I consider there are no conditions which I could place on the 
SPL which would eliminate or diminish the detriment. 

 
26 In the result, the objection is upheld and the application is refused. 

 


