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APPLICATION TO EXTEND THE PERIOD TO LODGE LATE 
OBJECTIONS IN RESPECT TO MISCELLANEOUS LICENCES 
APPLICATIONS 70/97 & 70/98 
 
 

1  On 23 August 2006 Grange Resources Ltd (“Grange”) lodged 
applications 70/97 and 70/98 for the grant of 2 Miscellaneous Licences 
(“the LA’s”).  I find that on about 30-31 August 2006 Rio Tinto 
Exploration Pty Ltd (“Rio”) received at its Belmont office a copy of each 
of the LA’s. Very soon after such receipt Rio’s tenement administration 
officer, Ms Jenkins,  became aware of the LA’s and understood what they 
were and realised that the ground applied for was over ground within the 
boundaries of Exploration Licence 70/2512 (“E70/2512”) of which, at all 
material times, Rio has been the registered holder. 

 
The ground applied for 

2  Also within boundaries of E70/2512 are mining leases 70/718, 
70/719 and 70/433 (“the ML’s) in respect of all of which Grange has been 
at all material times the registered holder. 

 

3  Application 70/97 is for a Miscellaneous Licence over ground 
located immediately to the north of M70/718 and has the whole of its 
southern boundary in common with part of the northern boundary of 
M70/718.  Application 70/97 is for a Miscellaneous Licence over ground 
located immediately to the south of M70/719 and has the whole of its 
northern boundary in common with a large part of the southern boundary 
of M70/719.  The ML’s are sequentially contiguous with each other in a 
general north-south configuration. 

 

4  Almost the whole of each of the ML’s is on private land in respect of 
which Grange holds a purchase option. The option agreement prevents the 
registered freehold title holder from granting to any person, without the 
consent of Grange, access to the private land for mining purposes.  Rio 
has only sub-surface rights pursuant to the Mining Act in respect of 
E70/2512 in respect of the private land over which the ML’s have been 
granted.  The ground applied for pursuant to the LA’s is over the same 
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private land and similarly, Rio only has sub-surface rights to that ground 
arising from E70/2512.  There is no access agreement between Grange 
and Rio in respect of the private land. 

 
The  Late Objections 

 
5  On 17 October 2000 the Registrar received 2 objections in the 

prescribed form.  Both have been completed as directed on the form.  
They both name Rio as the objector.  Each is dated 17 October 2006.  
They, respectively, object to the LA’s.   

6  The stated grounds for both objections are identical, namely: 

 
“The objector is the registered holder of E70/2512. 
LA70/97 encroaches on a portion of the land the subject of E70/2512. 
The grant of LA70/ ( 97-98) will injuriously affect the rights of the 
objector under E70/2512. 
Further, or in the alternative, the purpose sought by the applicant is not a 
purpose directly connected with mining operations. 
The objector does not accept that all necessary requirements of the 
Mining Act 1978 (WA) and Mining Regulations 1981 (WA) have been 
complied with by the applicant.” 

 
7  They are both signed by solicitors for Rio. 

 

8  The last day of the prescribed (reg 67) 35 day period for lodgement 
of objections was 27 September 2006.  That is expressly stated on each 
LA and, I find, was on the copy LAs posted to Rio on 29 August 2006 
(Affidavit Morony 11 September 2006).  Rio’s tenement administration 
officer, Ms Jenkins,  showed the accompanying letter and the LA’s to Mr 
Faraghar some time between 31 August and 1 September and briefly 
discussed it with him. Mr Faraghar  is one of Rio’s team leaders and   is 
also a geologist. Ms Jenkins pointed out to Mr Faraghar  the locations of 
the ground applied for on a map and asked him if Rio should object.  He 
told her to take no action and said that Rio should not object.  Mr 
Faraghar has said that he mistakenly believed that  Ms Jenkins had been 
talking about a letter from DOIR and accompanying survey results for the 
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ML’s that had been received shortly after 3 August and shown to him by 
her on 10 or 11 August 2006 and in respect of which, during a discussion 
with her she had asked if the surveys should be objected to and he had 
replied that there should be no objection. 

 

9  It is difficult to accept the explanation given by Mr Faraghar as to 
why he made the error described in his affidavit and directed that no 
objections be lodged to the LA’s. I am, however, satisfied that, whatever 
the reason is that caused him to give that direction to Ms Jenkins, as a 
consequence of his direction, no objection was lodged within the 
prescribed period to either LA. 

 

10  I find from the evidence that it was not within Mr Faraghar’s 
discretion as an employee of Rio to decide whether or not an objection be 
lodged to the LA’s.  To do so would be inconsistent with the evidence of 
Mr Riggall (affidavit 6 November 2006, para 15), which evidence I 
accept, that on 11 October he informed a senior officer of Rio Tinto Iron 
Ore of the LA’s and was instructed by that officer, on 13 October, to 
lodge objections.  Rio Tinto Iron Ore was the manager of Rio’s iron ore 
tenements. I also accept the other evidence of Mr Riggall in  relation to 
what actions he took after becoming aware, I find for the first time, on 3 
October, of the LA’s (his affidavit para 8-16). 

 

11  What the evidence of Ms Jenkins and Mr Faraghar and Mr Riggall 
demonstrates is that at that time there was, in any event, an inadequate 
procedure in place to ensure that any decision to lodge or to not lodge 
objections to the subject LA’s was made after proper consideration by 
those authorised to do so within the prescribed time. From the time Mr 
Faraghar saw the LA’s until 27 September there was ample time to 
comply with the 35 day time limit. That is in fact evidenced by the 
lodgement within 14 days from 3 October, when Mr Riggall became 
aware of the LA’s, of the late objections. 

 

12  It follows from what I have just said  that I accept that Mr Riggall, 
Rio’s general manager commercial, first became aware of the LA’s upon 
being told of it by Mr Nutter, Grange’s technical director,  on 3 October 



2007 WAMW 11 
 

2007 WAMW 11 Page 6 

2003.  I find that Mr Riggall, having made relevant enquiries of other staff 
of Rio, sought legal advice on 5 October.  

13  The objection grounds are expressed in very basic and simple terms.  
Their essence is that grant of the LA’s will injuriously affect the rights of 
Rio in respect of E70/2512 and that the proposed purpose for which the 
LA’s are sought are not directly connected with mining – as is required by 
s91.  It is also said that Rio does not accept that all necessary requirements 
of the Act and requirements of the Act and Regulations have been 
complied with, although that is not particularised. 

 
The Evidence in Opposition to the Extension Applications 

 
14  From the affidavit of Alexander Nutter, Grange’s technical director, 

sworn 12 December 2006, I find that from October 2004 to November 
2006 Rio and Grange were negotiating various possible outcomes in 
relation to future ownership, occupation, access and joint-venturing of 
E70/2512.  Nothing by way of any agreement came from the negotiations.  
It was in the latter stages of the negotiating that the LA’s were lodged.  I 
find that before lodgement of the LA’s Grange had not informed Rio of its 
intention to lodge. That is not a criticism of Grange. I am satisfied that by 
then (13 August 2006) it had become apparent to those who controlled 
Grange that there was not much chance of there being any outcome that 
Grange desired from the negotiations.  Mr Riggall from Rio was directly 
involved in some of the negotiating with Grange. 

 

15  Grange has identified a relatively significant magnetite deposit on 
the ML’s which Grange intends to mine by open pit mining.  The project 
has been assessed by the EPA at a PER level.  In connection with that, 
Grange prepared a scoping document that was approved by EPA and 
publicly released in May 2006.  In that scoping document is a basic plan 
of the proposed mine that shows what is described as a “tailings dam” 
over ground that is within LA70/97, north of M70/718.  It also shows 
what is described as “potential waste dump” over ground that is within 
LA70/98 to the south of M70/710.  In the applications for the LA’s there 
is no mention of a tailings dam or a waste dump.  In the regulation 37 (3) 
statement that was lodged at DOIR in connection with the LA’s, a copy of 
which was sent to the solicitors for Grange, there is however, express 
mention of a “rock waste dump”, and a “tailings storage facility”.  
Additionally it is also said therein that both licences will be used for 
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collection and storage of run-off water and for overall water management 
for the project. 

 

SUBMISSIONS 
 
RIO 
 

16  Reference is made to the decision in Molopo Australia Pty Ltd v 
Eastern Gold NL (1989) WAR 270.  There the Court determined that the 
question to be asked in deciding whether or not to extend, pursuant to reg 
67, the period for lodgement of an objection to the grant of a tenement is 
whether the additional period being sought is reasonable and not whether 
there is reasonable cause for the extension. 

 

17  The Court also said that relevant circumstances to be taken into 
account by the Warden could include the reasons presented in support of 
the application, any adverse consequences (other than the objection itself 
having to be considered in determining grant) that may be identified as 
flowing to the applicant for the tenement, the substance of the objection 
and the length of the extension being sought.  It is noted that “Brinsden J 
said (272) that, generally, the Warden should “lean towards granting” an 
extension that is reasonable. 

 

18  It is submitted that any prejudice to the proposed objector that may 
arise if the period for objecting is not extended is also a relevant factor.    

19  It is submitted that the relevant delay is 21 days to the date of 
lodgement of the proposed objections. Rio says that the delay was because 
of an honest mistake on the part of one of its employees and that, once 
there was an awareness that the LA’s had been lodged and that objections 
had not been lodged, reasonably prompt action was taken resulting in 
lodgement of the proposed objections on 17 October. 

 

20  As to the substance of the proposed objections, it is argued that Rio 
should, by means of a hearing, be enabled to ascertain in detail in the 
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course of a hearing before the Warden what Grange wants to do on the 
subject ground and whether any such activities will have the effect of 
revoking or injuriously affecting Rio’s rights that attach to E70/2512.  It 
also says that the proposed uses for the ground applied for are not uses 
that are prescribed in reg 42B. 

 

21  It is said by Rio that in his affidavit (para 32-33) the only prejudice 
to Grange that is identified by Mr Nutter is, in effect, that if the extension 
is allowed there will then be, where there is not now, an objection which 
will result in the determination of the LA’s being delayed because there 
will be a hearing before the Warden.  In that context, it is also submitted 
that an objection to each LA should have reasonably been anticipated by 
Grange because of the long and unsuccessful negotiations between the 
parties.  As to prejudice to Rio if it is unable to object, it is said that the 
proposed objections have merit, that its own tenement will be directly 
affected and that it should not be denied the chance to argue that merit 
before the Warden as that would be contrary to the general legislative 
intention.  Rio submits that there is no requirement pursuant to the Act or 
Regulations that before a late objection can be lodged there must have 
been a prior grant by the Warden of an extension of the period for 
lodgement.  It is said that it is the fact of late lodgement of an objection 
that enlivens the requirement that a Warden determine whether the period 
in question is reasonable.  It is argued that that requirement is not 
enlivened only by the lodgement of an application to extend the period.  It 
is said, in effect, that whenever an objection is lodged, whether within or 
beyond the prescribed period, the immediate consequence is that the 
power of the Registrar to grant or refuse the Miscellaneous Licence is 
either removed entirely in the first case or, in the second case, is 
suspended until the Warden determines whether the period for lodgement 
is to be extended.  If no extension is allowed then the Registrar’s power to 
grant or refuse is thereby restored and the Warden is not obliged to hear 
and determine the application. 

GRANGE 
 

22  Grange submits that no adequate explanation has been given by Rio 
for the failure to lodge the objections within the prescribed period.  In any 
event, it is said, Rio failed to act in a timely manner after 3 October, when 
Rio says it first became aware of the objection.  Again, it is said there is 
no reasonable explanation as to why it then took until 17 October to lodge 
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the proposed objections and then until 7 November to lodge the 
application for extension of time. 

 

23  Grange says that a Registrar has no authority to accept for lodgement 
a late objection without the Warden having previously extended the 
period for lodgement.  Consequently, it is submitted, the proposed 
objections are a nullity.  It is said that, therefore, it is incorrect to claim, as 
has Rio, that the period beyond the prescribed period when the proposed 
objections were lodged is 21 days from 27 September 2006 (the end of the 
prescribed 35 day period for lodgement).  It is said that the relevant period 
for which extensions must be sought is one which ends on the date when 
an application to extend is lodged: in the present case that is 7 November 
2006.  Grange says that if the date of late lodgement, without a prior 
extension having been allowed by the Warden, is what determines the 
length of the period that the Warden must decide is or is not reasonable, 
then such lodgement effectively creates an administrative injunction 
against the tenement application being dealt with until the proposed 
objector chooses to file an application for extension. 

CONCLUSIONS 
 
The Legislation 

 

24  The proceedings are administrative in nature and not judicial and it is 
in that context that consideration must be given to the interpretation and 
application of the Act and Regulations that relate to applications for 
Miscellaneous Licences and objections thereto.  There are no express 
legislative provisions concerning the means by which a Warden is made 
aware of the lodgement of an objection that is lodged after the expiry of 
the prescribed period.  The legislation has not expressly made provision 
for the would-be objector to seek to make application to have the Warden 
determine that the period of late lodgement is reasonable. I consider that 
the Registrar has no power to refuse to accept for lodgement a late 
objection merely because of its lateness.  It is not, in my opinion, the law 
that  the Registrar may only accept a late objection for lodgement  where 
there has been a prior determination of satisfaction by the Warden that the 
period of lateness is reasonable or, a prior request made by the proposed 
objector for the Warden to determine whether such period is reasonable.  
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The legislation does not express any such requirements and I  consider 
that they are not implied. 

 

25  I consider that the use of the words “lodge” and “lodged” and “the 
late lodgement” in para 42(3) (b) of the Act and in subreg 67(1) is 
intended to have the effect that whether or not the Warden ultimately 
determines that there are reasonable grounds for late lodgement the date 
on which physical “lodgement” of the proposed objection occurs is the 
date that determines the length of the period beyond the prescribed term 
of 35 days that the Warden must decide, pursuant to subreg 67(1), is or is 
not reasonable.  The Supreme Court has provided both directions and 
guidance in Molopo (supra) as to how a Warden should approach the task 
of deciding if a period is reasonable in any given case. In Molopo, 
Brinsden J said, inter alia, that those provisions of the Mining Regulations 
that allow lodgement of documents within a period that is beyond a 
prescribed period or within a greater period that the Warden is satisfied is 
a reasonable  period, provide a necessary flexibility. He also said, in 
discussing circumstances that may justify extension: “There may also be 
inadvertence on the part of the applicant causing failure to act within the 
specified time”. I perceive that His Honour intentionally said that in order 
to indicate that it was not the law that it is only circumstances that were 
beyond the control of the person seeking extension (which His Honour 
had previously mentioned) that can justify extension of the relevant period 
for lodgement.  

 

26  In the present case, therefore, I proceed upon the basis that the 
“further period” referred to in subreg 67(1) to which I must apply the 
relevant criteria pursuant to s42 and reg 67 is 21 days.  There will in 
almost every case be a delay beyond the date of late lodgement of a late 
objection before the Warden finally determines the issue of the 
reasonableness of the period of lateness. In part, the length of that delay 
will be governed in practice by the length of time taken by the would-be 
objector to request that the Warden give consideration to the matter of late 
lodgement.  Procedural fairness will require that the applicant for the 
tenement be given timely notice of the request to the Warden and be given 
an appropriate opportunity to be heard by the Warden upon the issue of 
lateness.  That is not something that will  necessarily happen quickly.  
How much time is appropriate for that process to occur may depend upon 
many things and may be influenced, for example, by things such as the 
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conduct of any of the parties to the proceedings or the availability of the 
Warden to hear oral argument or to give consideration to written 
submissions. 

 

27  I agree with the submissions made on behalf of Rio that it is the late 
lodgement itself that gives rise to the necessity for the Warden to consider 
whether the further period beyond the prescribed 35 days is reasonable.  
Neither a Warden nor a Registrar may proceed to determine the 
application for grant of the tenement unless and until the Warden has 
decided whether the period of lateness is reasonable.  That is so, in my 
opinion, regardless of whether or not either the applicant or any late 
objector has made an express request for the Warden to determine that 
question.  The Warden would be obliged, however, before making a 
decision on the question of the reasonableness of the period of lateness, to 
have allowed sufficient time to each party to be given an appropriate 
opportunity to be heard on the issues.  In that regard I consider the 
Warden to be bound to afford procedural fairness to all parties.  In the 
absence of any express legislative procedural direction to the Warden as 
to how, from a procedural point of view, the issue of the reasonableness of 
the period of lateness should be dealt with, the Warden has a degree of 
discretion.  To some extent that discretion will no doubt be exercised in 
accordance with established practice.  It has been long established practice 
for late objectors to make formal written application for extension and, if 
the extension is opposed, for the Warden to conduct a formal hearing 
where the parties are heard.  I consider  that it would be open to the 
applicant for grant of the tenement to request that the Warden decide the 
issue of reasonableness of the period of lateness where the late objector 
does not take appropriate or timely steps to bring the matter before the 
Warden for determination. 

The Relevant Circumstances 
 

28  The judgements in Molopo have the effect that, in deciding whether 
the period of lateness is reasonable, regard must be had to all 
circumstances that are relevant.  Such circumstances include the length of 
the period of lateness, the actual or potential adverse consequences to 
either or both the applicant for the tenement and the would-be objector 
and the substance of the proposed objection.  The Warden must also take 
into account the legislative intent and policy.  That intent includes the 
broad overall purpose of the legislation generally and the particular 
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legislative purpose, in that overall contextual light, of the specific 
provisions of the Act and Regulations – in this case sections 91 and 42 
and reg 67.  It is the clearly expressed intention of Parliament that 
Miscellaneous Licences may be granted over existing mining tenements, 
provided that the holder of the underlying tenement does not suffer 
injurious affect (s117).  It is also an evident intention of Parliament that 
holders of mining tenements who bona fide require a Miscellaneous 
Licence for purposes “directly connected with mining operations” have a 
right to be granted such a licence - the right is “subject to the Act” (s91). 

 

29  In the present case the delay of 21 days is not, of itself, an 
unreasonable period.  It arose in a situation where employees of Rio 
should have acted in accordance with appropriate and adequate internal 
procedures as would have ensured that the objections were lodged within 
time. They failed to do so.  I am satisfied that adequate procedures that 
had the effect of ensuring that the subject objections were lodged within 
the prescribed time, if they did exist at the material time, were not 
followed.  I have not  been given any evidence that suggests anything 
more than that, at best there was a relatively unstructured and informal 
verbal approach made by Ms Jenkins to Mr Faraghar after receipt by Rio  
of the copy Form 21 applications for the LA’s.  I do not know what, if 
any, duties had been given by Rio to Mr Faraghar or Ms Jenkins or any 
other person concerning how such applications were to be dealt with 
administratively. 

 

30  I am satisfied that Mr Riggall acted promptly and appropriately 
having become aware for the first time on 3 October 2006 of the LA’s.  It 
was reasonable to seek instructions from a senior officer of Rio Tinto Iron 
Ore and to seek legal advice as he did.  The delay of 14 days could 
probably have been shorter but only by a few days at most and I am not 
satisfied that any such additional delay, in itself, has resulted in any 
adverse consequence for Grange. 

Prejudice to Grange  
 

31  I am not satisfied that Grange has or will suffer any relevant 
prejudice or other relevant undesirable consequences as a result of the 
delay of 21 days before the late objections were lodged.  Mr Nutter’s 
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evidence (his affidavit 32-34) is very generalised and contains no specific 
material beyond the statement the late objections “are causing” a delay to 
completion of Grange’s feasibility study for its project.  There is no detail 
as to how or to what extent or in what regard the late lodgements have 
caused delay.  Further, the statements of Mr Nutter (32-34) make 
reference to a continuing consequence up to the date of his affidavit (12 
Dec, 2006) and he has not specifically identified any prejudice that 
occurred within the 21 day period after the expiration of the 35 day 
period.  In that respect it appears to me that in regard to the period that has 
passed since lodgement on 17 October he is submitting that there is an 
adverse consequence that is in the nature of that which Brinsden J said in 
Molopo was not arguable, namely, that there has been or will be an 
adverse effect to the interests of the applicant Grange if the extension is 
granted because the LA’s will then be opposed resulting in delay pending 
determination.  In saying that, however, I do not wish to be taken as 
having the view that a long delay before final determination of an 
application for a tenement would never, of itself, be a material 
circumstance for consideration by the Warden.   

 

32  I agree with the submissions made on behalf of Rio that this is a 
matter where it is arguable that the purposes for which the LA’s are 
sought are not purposes for which a Miscellaneous Licence may be 
granted.  That is a matter in respect of which I consider that the 
appropriate manner of it being dealt with it is an adversarial public 
hearing conducted by a Warden. That will mean that the Objector will 
have a right to have the Warden consider whether to allow the Objector to 
be heard and where, in this case at least, it would be most unlikely that the 
Objector would not be heard by the Warden.  All of that is to be 
considered in the context that, as the holder of the underlying tenement, 
Rio has a direct interest in the outcome of the applications, in my opinion, 
both as to grant and as to any conditions that may be imposed upon grant.  
That Rio only has sub-surface rights to the ground the subject of the LA’s 
is in my opinion not relevant to the question of whether time should be 
extended where  Rio wishes to argue injurious affect upon grant and an 
unauthorised purpose for which the LA’s are lodged.  Those are matters 
which should be determined at a hearing on the merits and not at what is 
now only a preliminary stage.  It cannot be said that the proposed grounds 
of objection are self-evidently without merit or otherwise without hope of 
success. 
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33  In the circumstances I am satisfied that the period of late lodgement 
of the objections, namely, the further period of 21 days beyond the 
prescribed period of 35 days, is reasonable. 

 

 


