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TEMBY M 

THE PROCEEDINGS 

Plaint 

1  The Plaintiff Thouin Exploration Pty Ltd seeks forfeiture of the 
prospecting licence held by the Defendant P26/1848 by reason of the 
Defendant's alleged non-compliance with expenditure conditions for the 
expenditure year ending 26 August 2003. 

2  The Defendant maintains that the minimum expenditure for the 
relevant year has been incurred and further maintains that an amount in 
excess of the minimum expenditure for the relevant year was applied to 
the tenement. 

Scope of Proceedings 

3  An application for forfeiture by any person made pursuant to the 
Mining Act 1978 (WA), s 96(1)(b) can only be based on an alleged breach 
of the expenditure conditions referred to in Mining Act, s 96(2)(a). 

4  In these proceedings the Plaintiff Thouin Exploration Pty Ltd alleges 
that the expenditure conditions for the tenement for the expenditure year 
ending 26 August 2003 have not been met by the Defendant Optimum 
Resources Pty Ltd.  It is for this Court therefore to determine what is the 
expenditure requirement, has expenditure in mining or in connection with 
mining been incurred and is the incurred expenditure equal to or in excess 
of the minimum required to be expended for that year, namely, the sum of 
$4960. 

5  If it is the finding of this Court that expenditure equal to or greater 
than the minimum expenditure has not been incurred for the relevant year, 
then pursuant to s 96(2) of the Mining Act the Court would then make a 
recommendation to the Minister with respect to the forfeiture of the 
prospecting licence.  However, it was agreed during the hearing of these 
proceedings that only the preliminary issue as to whether or not 
expenditure had been met would be determined by this Court. 

6  In the event that the Court makes a finding that the minimum 
expenditure had not been met, then a further hearing would be convened 
to examine the issue as to whether or not the shortfall in expenditure was 
of sufficient gravity to justify the forfeiture of the tenement. 
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History of Tenement 

7  The tenement was originally granted to Optimum, the Defendant in 
these proceedings, on 27 August 1990.  The commencement of the 
expenditure year relevant to these proceedings is 27 August 2002.  The 
expiry of the tenement year the subject of these proceedings is 26 August 
2003.  Proceedings were commenced by Thouin Exploration Pty Ltd by 
the lodgment of a plaint within eight months of the end of the expenditure 
year on 23 April 2004. 

Evidence in the Case 

8  Numerous exhibits came into evidence during the course of these 
proceedings through the two witnesses who gave evidence in these 
proceedings, namely, for the Plaintiff a geologist, Mr Goode, who gave 
evidence in the course of the initial proceedings supporting the contention 
that the expenditure had not been carried out on the tenement as outlined 
in the Form 5 documents filed with the Department of Industry and 
Resources in December 2003 and subsequently he gave evidence in 
rebuttal to evidence given by Mr Steven Kean, a director of the Defendant 
company. 

9  Goode's evidence indicated that the first occasion that he inspected 
the tenements by walking onto the ground on P26/1848 was in the month 
of February 2005.  That was 10 months after the plaint was lodged in 
these proceedings and 18 months after the expiration of the expenditure 
year 26 August 2003.   

10  It was contended by Kean in his evidence that a drilling program was 
carried out during the expenditure year and, further, that loaming work 
was also carried out during the relevant time.   

11  It was obvious from the evidence of Goode that the inspection made 
by him, if Kean's evidence is to be accepted, was some 26 months after 
the drilling was carried out and some 27 month after the loaming was 
carried out.   

12  In the course of evidence it became apparent that the tenement was 
subject to flooding and that ground could be disturbed as a result of water 
run-off which would change the appearance of the ground.   

13  Both witnesses in these proceedings were heavily cross-examined by 
the other party's counsel and to a large extent maintained their original 
position in their evidence-in-chief as to, in the case of Goode, there was 
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no evidence that he detected supporting the drilling and loaming program 
carried out on the said tenement and, in the case of Kean, that the work in 
fact was carried out and the moneys were expended as contained in the 
Form 5 and, further, that there were additional areas of expenditure for the 
relevant year that were not included in the Form 5 which would 
significantly exceed the minimum amount of expenditure required for the 
relevant year, although the Form 5, as filed, alleges that more than the 
minimum is carried out in any event. 

14  Notwithstanding that both witnesses were dogged in their evidence 
in cross-examination maintaining their original positions there were some 
discrepancies in the evidence. 

15  Mr Goode, a geologist, made an extraordinary error in his estimate as 
to the size of the tenement.  He also exhibited a misunderstanding in 
regard to the RAB drilling that was alleged to have been carried out on the 
tenement and he appeared to backtrack in regard to whether or not air 
pressure could be adjusted or not adjusted in such a drilling procedure.  
He also indicated that he would have expected to see evidence of drilling 
notwithstanding the fact that it was put to him that the drilling had 
occurred some 26 months before he was on site.  Under cross-examination 
he did admit that if the hole had been filled, then he would not expect to 
find evidence of drilling.  It was contended by counsel for the Defendant 
that his evidence was speculative as to what work was done or was not 
done concerning the tenement.   

16  The evidence of Kean which was tested strenuously by counsel for 
the Plaintiff remained resolute and, notwithstanding that he was unable to 
corroborate his evidence as to those engaged to work on the tenement, he 
remained steadfast in his evidence that the work was in fact carried out.   

The areas of work carried out claimed by the Defendant 

17  Kean gave evidence that $440 loaming work was carried out by 
Dean Duke and his assistant.  He produced exhibit I, a letter from 
Optimum to Duke with respect to payment of the loaming expenses.  He 
gave evidence that Duke and his assistant were on site on 30 November 
2002 and took 210 samples and 13 samples were bagged.  Photographs, 
exhibit H, were produced by Kean.  Exhibit J(1) was produced as a 
letter/invoice from Duke and it was the evidence of Kean that Duke was 
paid $440, plus GST and a receipt, exhibit J(2), was produced. 
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18  In rebuttal evidence Goode indicated that loaming is an acceptable 
form of exploration and it would be appropriate, if those costs were 
incurred, to claim them as an activity in connection with mining.  Goode 
also indicated that $440 was within industry standards for the cost of two 
people on site for one day.   

19  I find that this particular activity was carried out and the costs were 
incurred and duly paid to the contractors. 

20  The next grouping of areas of expenditure claimed by the Defendant 
in its Form 5 were as follows:  office studies $4180, plant/equipment hire 
$310, fuel $156 and field supplies $212. 

21  It has been held in the decision of Re Heaney; Ex parte Flint v 
Nexus Minerals NL, unreported; FCt SCt of WA; Library No 970065; 
26 February 1997 at page 8 that geological reports or office studies/desk 
studies are in connection with mining and therefore claimable 
expenditure. 

22  It was the evidence of Kean that a geologist to undertake 
desktop/office studies on tenement P26/1848 and a letter dated 4 March 
2003 confirming that appointment and exhibit K, a copy of the said letter 
of appointment, formed part of the evidence of the case.  The original 
agreement was upon completion of the desktop/office studies the 
Defendant would pay to Wilson to the maximum $10,000 for his final 
report.   

23  The evidence of Kean is that Wilson provided a preliminary report, 
exhibit H, and that Kean was unhappy with the amount claimed by Wilson 
for his preliminary report and refused to pay him the total of his invoice, 
indicating that he would only be responsible for half, namely, $4180, for 
his professional services, plus all of the equipment hire, $320, all of the 
consumables, $212, and all of the fuel, $156, and that those amounts were 
paid and a receipt, exhibit L, was tendered in evidence.  Kean contends 
that there was a vast amount of material that Wilson had to view and 
deliberate on in terms of his desktop/office studies component of his 
account. 

24  It is not suggested that it would be unreasonable for the geologist to 
claim for equipment hire, consumables and fuel.  It was heavily disputed 
that there was a body of information that would require the geologist 
Wilson to expend the time required to incur $4280 in this activity. 
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25  Kean indicated that there was some 3500 pages or documents 
provided by the Defendant to Wilson that was also in the public domain 
for his consideration.  Goode maintained scepticism in regard to this 
volume of material. 

26  On the evidence before the Court and on the basis that the onus is on 
the Plaintiff to establish on the balance of probabilities that the 
expenditure has not been incurred the evidence of Kean stands up and I 
make a finding that the sums of $4180 office studies, plant/equipment hire 
$310, fuel $156 and field supplies $212 were in fact incurred and paid out 
by the Defendant during the course of the relevant expenditure year.   

27  The next item of expenditure claimed by the Defendant was 
tenement rent/rates of $375.68 which was inconsistent with the amount 
claimed in the Form 5, namely, $368.  In any event, I find that the amount 
was in fact paid in the sum of $375.68 and this adds to the expenditure 
incurred and paid out by the Defendant during the course of the relevant 
expenditure year. 

28  The next item of expenditure claimed by the Defendant was drilling.  
The Defendant claimed that he also incurred $6166.60 in drilling with 
Mondrill Pty Ltd.  That was not detailed in his Form 5 as the exact figure 
was not known at the time that the Form 5 was filled out and forwarded to 
the Department of Industry and Resources and received on 3 December 
2003.  The evidence for the Defendant in that regard is that he did not 
have an exact figure and, therefore, was nonetheless convinced that he had 
met the minimum expenditure requirements for the year and was not 
particularly concerned about incorporating an amount for drilling in the 
Form 5. 

29  In his evidence Goode conceded that drilling is an appropriate 
exploration activity and also conceded that it was possible that drilling 
may have occurred. 

30  Exhibit P, being an account from Mondrill Pty Ltd in the sum of 
$6166.60, came into evidence.  It was an invoice dated 3 January 2003 
from Mondrill Pty Ltd addressed to Optimum Resources Pty Ltd. 

31  I find on the balance of probabilities that drilling did occur during the 
expenditure year and it is clearly an activity in connection with mining 
and therefore a claimable item of expenditure. 

32  The next item of expenditure claimed by the Defendant was 
equipment hire in the sum of $951.50 relative to the hire of water tanker 
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and related equipment to test groundwater bores.  This item was also an 
item omitted from the Form 5 filed by Optimum Resources in December 
2003.  Photographs, being exhibit H (something not recorded) the 
mining exploration report includes test/analysis results sent to the 
Department of Industry and Resources on 8 December 2003.  Again I find 
that this expenditure was incurred by the Defendant during the relevant 
year. 

33  The next item of expenditure claimed was administration costs of 
$992 again not claimed in the Form 5.  It is the evidence of the Defendant 
that Optimum had an office in two rooms where it kept its records and 
office equipment and again I find that this is an activity and an 
expenditure that is in connection with mining and is claimable and has 
been incurred in the relevant year. 

The Department of Industry and Resources File 

34  A considerable amount of time was taken up in the hearing of this 
matter concerning the accuracy of the Department of Industry and 
Resources file as it applies to the Defendant, Optimum Resources Pty Ltd.  
A close examination of the file indicated that the mining exploration 
report claimed to have been forwarded by the Defendant through its 
director, Mr Kean, in December 2003 was not contained on the 
Department's file.  Kean gave evidence that he sent on 2 December 2003 
by express post - copy of the receipt, exhibit H, was tendered - including 
the Form 5 and the mining exploration report, but only the Form 5 
document was placed on the file.  

35  It is also clear from examination of the Department's file that the file 
contained documents that did not relate to the tenement the subject of 
these proceedings and in fact there were documents on the file that related 
to other tenements.  It is contended by the Defendant that the fact that 
paperwork said to have been sent by him did not find its way to the 
Department file does not displace the evidence that he gives under oath in 
respect to what he did in forwarding the documents to the Department.  I 
accept this proposition.  I find that the file has not been maintained in a 
professional manner and where the file raises an inference which is 
contrary to and, therefore, adverse to the Defendant, I prefer to accept the 
Defendant's account of what occurred. 
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CONCLUSION 

36  The onus rests on the Plaintiff to prove on the balance of 
probabilities that the Defendant, Optimum Resources Pty Ltd, has failed 
to comply with its expenditure obligations. 

37  It relies on the evidence of the geologist Goode who attended the 
relevant tenement some eight months after the expenditure year had 
concluded.  Goode's evidence in regard to the crucial aspects of the work 
claimed to be carried out was speculative and at times inconsistent with 
the evidence that he had given in chief when tested in cross-examination. 

38  I found the evidence of Kean to be plausible, backed up by 
evidentiary material which came into evidence as exhibits already referred 
to in this decision as corroborating his assertions that the work was done 
at the relevant times and that the work was paid for.  On the findings that I 
have made in respect of the work that was done and the costs incurred the 
minimum expenditure was far exceeded during the relevant year.  In the 
circumstances the plaint for forfeiture is dismissed. 


