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CALDER M 

APPLICATIONS FOR FORFEITURE OF M80/291 AND M80/309:   
MINING ACT, SECTION 98(6) 

THE PROCEEDINGS 

1  William Robert Richmond ("the Plaintiff") lodged plaints for 
forfeiture of 3 mining leases.  At all material times the registered holder of 
the plainted mining leases was Marten Hendrick Ynema ("the 
Defendant").  Each of the plaints alleged the ground for forfeiture of 
non-compliance with the expenditure condition during an expenditure 
year that ended in 2003.  At the commencement of the hearing of the 
three plaints for forfeiture in September 2006 I was informed that on the 
previous day the Defendant had lodged a surrender of one of the plainted 
mining leases, namely, 80/322.  The hearing of the plaint (29/023) for 
forfeiture of M80/322 was adjourned in order that the Plaintiff could 
exercise his right in priority to mark out and apply for a tenement over the 
surrendered ground.  That tenement was, therefore, not the subject of the 
hearing before me which proceeded only in respect of the plaints for 
forfeiture of M80/291 and M80/309 (“the Tenements). 

2  The Plaintiff filed further and better particulars.  In respect of 
M80/291, the Plaintiff said that, for the 2003 expenditure year the subject 
of the plaint, claimed expenditure by the “previous owner” of the 
tenement for the use of a bulldozer and a support vehicle and an operator 
for four days was a claim for work that was never done.  It is said that 
claimed expenditure for air fares, accommodation and inspection is 
expenditure that, if made (which is denied), was not made in connection 
with mining or mining operations.  It is said that the only expenditure 
incurred on the tenement during the subject year is $600 rental.  The 
Plaintiff says that the circumstances of sufficient gravity that justify 
forfeiture are that none of the claimed expenditure other than $600 rental 
was incurred, that none of the claimed work was done and false 
expenditure claims were made during the subject expenditure year and in 
previous expenditure years.   

3  The Plaintiff particularised items and amounts of expenditure that 
had been claimed in respect of M80/291 for the years ending in March 
2001 and 2002 and says that work for which expenditure of $12,900 (for 
2001) and $10,807.70 (for 2002) was claimed was not done, that the only 
expenditure incurred was for annual tenement rent and rates in each of 
those two years and that, in any event, metal-detecting (which is claimed 
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for 2001 and 2002) is not a claimable item of expenditure.  It is also said 
that the items claimed for the expenditure year ending in March 2004 are 
not claimable items of expenditure. 

4  Concerning M80/309, the Plaintiff, in his particulars, says that for 
the 2003 year, other than annual rental of $5913.60, none of the claimed 
expenditure was incurred and that none of the work in respect of which 
the expenditure is claimed was done.  It is further said that if any 
expenditure as claimed for the construction of a new access road was 
incurred (which is denied), then such expenditure was not made in 
connection with mining or mining operations on the tenement. 

5  As to the issue of sufficient gravity, the Plaintiff says that the 
relevant circumstances are that none of the claimed work was done on the 
tenement, that there was no expenditure other than $5913.60 for rental, 
that there was a false claim for expenditure incurred during the year the 
subject of the plaint, that false expenditure claims have been made for 
previous years and that the expenditure report for the year prior to the year 
the subject of the plaint was not filed. 

6  In relation to the allegation of false expenditure claims for previous 
years, the Plaintiff has listed items and amounts claimed as expenditure 
for the years ending in August of 2000, 2001 and 2002.  The Plaintiff says 
that the work for which expenditure was claimed was not done and that, 
other than expenditure claimed for annual tenement rates, the expenditure 
was not incurred.  The Plaintiff says that expenditure claimed for 
geological supervision and care and maintenance for the year ended 
August 2000 and metal-detecting (which is claimed for the 2001 and 2002 
years) are not claimable items of expenditure. 

7  The Defendant denies in each case a failure to comply with the 
expenditure conditions.  The Defendant, in his notice of defence, says that 
for M80/291 for the subject expenditure year $17,755, as set out in the 
Form 5 report of that year, was expended in mining or in connection with 
mining.  He says that for M80/309 for the subject year $110,891 was 
expended in mining or in connection with mining on that tenement, as set 
out in the Form 5 report lodged for the expenditure year.  In any event, in 
both cases, it is said that if (which is denied) there was a failure to comply 
with the expenditure condition, then such failure is not of sufficient 
gravity to justify forfeiture. 
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FORFEITURE AND RESTORATION OF M80/309 

8  The certified register for M80/309, under the heading "Dealings", 
records on 2 February 2003 an application seeking the restoration of 
M80/309 which had been forfeited on 24 January 2003 pursuant to 
subs 97(1) of the Mining Act 1978 (“the Act”) for non-compliance with 
the expenditure conditions.  It is also recorded that on 11 July 2003 
restoration of that tenement was granted.  It is stated in the register that 
the restoration was gazetted on the same day. 

9  The prescribed minimum expenditure for M80/309 for the year 
ended 2 August 2003 is shown in the register as being $48,000.  Counsel 
for the Defendant submits that while the tenement was forfeited between 
January 2003 and July 2003 the Defendant was not required to comply 
with the expenditure condition by the expending the minimum amount 
prescribed for the full year and that, therefore, the amount of $48,000 
shown in the register as being the minimum required expenditure for that 
expenditure year is incorrect.   

10  It is submitted by the Defendant that, as the tenement was forfeited 
for approximately five and a half months and the full annual expenditure 
amount of $48,000 prescribed equates to $4000 per calendar month, all 
that the tenement holder was required to expend in order to comply with 
the expenditure condition is $25,850 for M80/309.  In support of that 
submission counsel refers to what is said in the matter of Askins v 
Supersorb Minerals NL [2004] WAMW 9.   

11  The Plaintiff submits that there is no variation to the prescribed 
minimum expenditure amount because both the forfeiture and the 
restoration occurred within the same expenditure year.  It is submitted 
that, insofar as the Askins decision is to the effect that there is no 
expenditure obligation for the whole expenditure year where forfeiture 
and restoration occur within the same expenditure year, it is wrong.   

12  The Plaintiff says that if the challenged reasoning in Askins is 
applied in the present case, then it must follow that any expenditure 
incurred during the period of forfeiture does not constitute expenditure 
that may be claimed as being expenditure for purposes of the expenditure 
condition.  It is said that most of the expenditure claimed in the Form 5 
expenditure report for M80/309 for the year ended August 2003 falls 
within the period when the tenement was forfeited. 
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THE EVIDENCE 

13  It is common ground between the parties that M80/291 (known as 
the Ruby Queen) is completely within M80/309 and that, at all material 
times, the Defendant has been the sole registered holder of both of those 
tenements.  M80/291 was granted on 6 March 1990.  M80/309 was 
granted on 3 August 1990.  M80/309 has an area of 480 hectares and 
M80/291 has an area of 9.4 hectares.  Subject to any provisions of the Act 
or Regulations which might have the effect of reducing it, the minimum 
required annual expenditure for M80/291 is $10,000 and for M80/309 is 
$48,000.  Claimed expenditure for the year ended 5 March 2003 for 
M80/291 is $17,755.  Claimed expenditure for M80/309 for the year 
ended 2 August 2003 is $110,891. 

14  For M80/291, in the Form 5 annual report for the year ended 
5 March 2003, the claimed expenditure amount of $17,755 is made up of 
three days' dozer work totalling 33 hours at $210 an hour, one day of 
dozer work of 12 hours at $150 an hour, together with a support vehicle 
and one man for four days incurred by the "current owner".  In addition, 
$6179 is claimed as being expenditure on an air ticket from Sydney to 
Halls Creek for a site inspection, a return air ticket from Perth to Halls 
Creek, 10 hours' inspection time at $100 an hour and two days' 
accommodation at $150 a day.  $300 is claimed for annual rent and rates 
and $1586 for administration and overheads. 

15  Expenditure claimed for the year ended 2 August 2003 in respect of 
M80/309 is made up of $5263 for geological services consisting of 
planning of exploration programs, geological interpretation, a field visit, 
underground inspection and general prospecting, travel and field supplies.  
In addition, expenditure on mining activities of $89,903 is claimed made 
up of $6250 for "New access road construction – equipment", $1320 for 
“labour-road construction” and $82,333 for "Alluvial gold plant + mine 
planning - this plant will treat alluvial material from this lease".  A 
further $6125 is claimed for annual tenement rent and rates and $9600 for 
administration and overheads. 

16  Based upon the scaled map that was tendered in evidence 
(exhibit 4A) the tenements are around 23 kilometres almost directly due 
south of Old Halls Creek. 
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The Plaintiff's Evidence 

17  The Plaintiff has been prospecting and has been involved in other 
ways in the mining industry for many years.  He has marked out and held 
many mining tenements.  He has known the Defendant, Marten Ynema, 
for several years.  For about five years between 1995 and 2000 he and the 
Defendant jointly owned some mining tenements.  He is aware of the 
locations of and has been to M80/291 and M80/309.  He first went there 
in late May 2003.  He again visited the Tenements in early June 2003 and 
in June 2004.  He took a number of photographs of old workings on 
M80/291.   

18  The Plaintiff took photographs in June 2003 of some old plant that he 
thought was located about 500 metres east of the Ruby Queen mine but he 
was not sure whether it was on M80/309.  When he was in the area in 
May 2003, the Plaintiff also spent some time inspecting parts of M80/309.  
He said that the means by which he accessed M80/309 was via the 
Duncan Highway, which passes through Old Halls Creek.  He turned off 
the highway at about four kilometres before Old Palm Springs Homestead 
which is on the highway and then travelled along a track for about 
eight kilometres until he reached M80/291.  He drew on a Tengraph map 
(exhibit 4) the track that he had used after leaving the highway and 
travelled to M80/291 passing through M80/309 on the way.  He estimated 
that the track would not have been graded for at least six to seven years. 

19  The Plaintiff said that he walked and drove over the whole of the 
perimeter of M80/309 and went through some of the old workings.  He 
saw some old drilling locations which he estimated were done in 1996 or 
1997.  He said that he traversed enough of M80/309 to satisfy himself that 
no work had been done on the tenement for seven or eight years. 

20  The Plaintiff said he returned to the Tenements in early June 2004 to 
see whether any work had been done during the intervening 12-month 
period.  Mr Rex Cummins went with him.  On that occasion he used a 
different route: travelling from the Ruby Plains Homestead and 
approaching the tenements in a generally north-easterly direction and 
entering M80/309 through its south-western boundary.  The Plaintiff said 
that he was not aware of any other tracks that led into the Tenements. 

21  More photographs were taken during the visit to the Tenements in 
June 2004.  The Plaintiff said that he saw no signs during his inspection of 
the tenements on that occasion of any further work.  He said there was no 
sign of any drilling or of any sampling having been done.  He said that if 
sampling had been done, he would have seen wheel tracks and some 
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tagging.  He conceded that he did not know whether any sampling had 
been done in old underground workings.  He said that in his opinion it 
would not have been safe to go into the underground workings and that he 
would not do so. 

22  The Plaintiff said that during his visits to the Tenements he saw no 
evidence of any bulldozing or other work that would support a claim in 
the Form 5 for the year ended 15 March 2003 in respect of M80/291 for 
four days' dozer work with a support vehicle.  He observed that M80/291 
is only about nine hectares in size.  He said that he could not accept that 
any inspection of the tenement could take 10 hours as claimed in the 
Form 5.  Concerning the expenditure claimed in respect of M80/309 for 
the expenditure year ending in August 2003, the Plaintiff said that he saw 
no sign of any entry having been made into the underground workings, no 
signs of any gridding or tagging and no evidence of any road construction.  
He said there was no alluvial gold plant located on the tenement.  He said 
that in 2004 he had seen an alluvial gold plant that he believed the 
Defendant had constructed at the Lodge in Old Halls Creek. 

23  The witness was shown Form 5's that had been lodged for previous 
years for M80/309 in which expenditure had been claimed for mineral 
exploration activity, metal-detecting, roadworks, loaming, dollying, use of 
a dozer and grader.  He said that he had seen no signs of any such 
activities on the tenement. 

24  Before he visited the Tenements in June 2004 the Plaintiff had 
arranged for Mr Cummins to visit them, to have a look over them and to 
take photographs.  He conceded that it was possible when he visited the 
Tenements about a week after Mr Cummins had in 2004 that he (the 
Plaintiff) had not seen any tracks left by Mr Cummins on the ground.  
During cross-examination the Plaintiff said that in July 2003 Mr Cummins 
had told him that a road had been constructed up to the Tenements, 
although he later said that he may have been given that information in 
June 2004.  He said that Mr Cummins told him that the road had finished 
just short of the Tenements.  He agreed that in order to get a drilling rig or 
alluvial plant on to the Tenements it would be necessary to have better 
access roads than those that he had used to get to there. 

25  During cross-examination the Plaintiff, after appearing to me to be 
somewhat evasive in answering questions directed to him, conceded that 
Mr Cummins had told him that the Defendant had been into the 
underground workings and that that had been done, according to 
Mr Cummins, when work had been done on the access track to the 
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Tenements.  He again conceded that if any inspections had been done 
underground, he would not have seen any evidence of it.  He agreed that 
there were four tracks going onto the Tenements and that he had only 
been on two, namely, from the Palm Springs turn-off which is to the east 
and from the Ruby Plains Homestead which is to the south.  He agreed 
that he had travelled approximately one to two kilometres along a road 
that goes generally in a south-westerly direction from Old Halls Creek 
towards the tenements. 

26  The Plaintiff agreed that there is an old track that comes into 
M80/309 from the north and he said that he had driven along a part of that 
track which is on the tenement.  He said that he had driven on a number of 
tracks within M80/309.  The track coming in from the north is shown on 
two exhibits (8A and 8B).  There is another track shown on exhibit 8B 
that goes off the other track and travels almost parallel to the westernmost 
boundary of M80/309 and into M80/291.  The Plaintiff used that track 
when he was on the tenement in May 2003. 

27  The Plaintiff was shown by the Defendant's counsel 
three photographs of roadworks (part of exhibit 34).  The Plaintiff 
conceded that if those photographs depict an area to the west of the 
notation "West and Left" on exhibit 8B, then he would not have seen that 
area when he was on M80/309 in June 2004.  

28  The Plaintiff was shown another series of photographs (exhibit 35) 
by counsel for the Defendant.  One of those photographs is of what 
appears to be a recently made track at a creek crossing.  The Plaintiff did 
not recognise that.  That is a photograph marked with the numbers 13297.  

29  Mr Rex Cummins was called for the Plaintiff.  He has been 
personally involved in mining and prospecting for many years, including 
in the Halls Creek area.  He has driven earthmoving plant, including 
bulldozers and graders in connection with mining and other activities.  He 
is aware of the location of the Tenements and has been there many times.  
He said that over the last 30 years he would have been there between 50 
and 60 times and that over the last five years he would have been there six 
to seven times.  He has known the Defendant for many years.  The 
Defendant and his wife own and operate a business comprised of a shop, a 
caravan park and accommodation in Old Halls Creek which is known as 
the Lodge.  Mr Cummins has, at different times, resided at the Lodge. 

30  Mr Cummins gave evidence that the Defendant asked Mr Cummins 
to come to Halls Creek and work for him in the construction of a mobile 
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alluvial gold-processing plant that the Defendant was building at the 
Lodge.  Mr Cummins said that he started working there on 21 October 
2003.  He said that it was also to be part of his employment that he was to 
assist in the construction of an access road from the Lodge to the 
Tenements to enable the alluvial plant to be taken to the Tenements.  He 
said that after working for eight months for an agreed wage of $300 per 
week, plus food and accommodation he was paid $5000 as part payment.  
During that eight months he lived at the Lodge.   

31  He said that during most of that time the Defendant remained at the 
Lodge, particularly during school hours because the Defendant's wife was 
not in Old Halls Creek at that time and there was no-one else to look after 
the Lodge.  He said that during that time his work also included 
prospecting and sampling and that some samples had been taken from the 
M80/291.  He said that he and a Mr Greg Exell used to go out 
prospecting.  He said that for a lot of the time that he was working for the 
Defendant and living at the Lodge no work could be done for long periods 
because they were waiting for parts to arrive.  He said that the trommel 
that was used in the construction of the alluvial plant was salvaged from a 
place he called Horse Gully where there had in the past been a small 
mining operation.   

32  Mr Cummins said that by the time he left his employment with the 
Defendant the alluvial plant had been finished and that some testing of it 
had been undertaken.  He said that the Defendant did not tell him what it 
had cost. 

33  Mr Cummins said that there are four different routes by which one 
can access the Tenements.  He said that he had constructed a road going 
south from the Lodge and joining up with another road that had been 
made in the 1980's by another mining company that led to M80/291.  On a 
Tengraph map (exhibit 4) Mr Cummins marked in red the path of the road 
that he said that he had put in. 

34  It was the evidence of Mr Cummins that it was in January 2004 that 
he had started to construct the road from the Lodge to the Tenements.  He 
said that on the first day, after about three kilometres of construction, the 
seals on the bulldozer rams had to be replaced and that, as they were not 
available, they had to wait for them.  He said that it took about two and a 
half months to do about 30 kilometres of road.  Mr Cummins said that 
there had been a lot of breakdowns and that the work was finished in 
March or April of 2004 which, he said, he had recorded in his diary.  He 
did not have his diary with him. 
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35  Mr Cummins said that at a location known as Rockhole Creek, about 
seven kilometres from M80/291, it took about six hours of work with a 
bulldozer before they were able to get the grader down to the creek.  He 
said that during the construction of the road his own vehicle had been 
used as a support vehicle.  He said another man was working with him on 
the road. 

36  Mr Cummins said that in late 2003 he had driven with the Defendant 
from the Lodge to the Tenements via the route from Duncan Highway, 
turning off the highway near Palm Springs Homestead.  He said the track 
off the highway was in shocking condition. 

37  Mr Cummins said that on all of the occasions when he went to the 
Tenements in 2003 and 2004 he had never seen any signs of any recent 
work.   

38  Mr Cummins said that he first met the Plaintiff in 1998 and since 
then he had done some work for him.  He said that in May 2004 the 
Plaintiff asked him to take photos of the Ruby Queen, which he did.  He 
identified those photographs which had been tendered in evidence by the 
Plaintiff.  He said that after he had been to the tenement and taken the 
photographs the Plaintiff asked him to go to the Tenements with him 
again.  He said that, as requested by the Plaintiff, they went via the Ruby 
Plains road.  He said that on that occasion the photographs in exhibits 10 
and 11 were taken; some by him and some by the Plaintiff.  He said that 
he did not take the Plaintiff to the north-western part of M80/309 where, 
near the marking "Goliath" on exhibit 8B, some Americans, Mr Cummins 
said, had found gold and where the Defendant had made a road using a 
dozer. 

39  During cross-examination Mr Cummins was questioned as to where 
he had been living and working in the period from 2000 to 2003.  He said 
that in 2000 he had been employed as a shire ranger part-time in 
Wyndham until July 2001.  He said that in July 2001 he went and stayed 
at the Lodge which he agreed became his base for about three years.  
Having said that, however, he then said that from Christmas 2001 he had 
worked at the Argyle Diamond Mine working two weeks on and 
two weeks off and that during the off time he would live in Wyndham.  
He said that he did that until the Defendant rang him in about March or 
April of 2003 and asked him to come and work for him.   

40  He later said that it must have been after March or April of 2003 that 
he had been contacted by the Defendant.  He said that he was still working 
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at Argyle when he left Argyle to go to work for the Defendant in 2003.  
When he said that, counsel for the Defendant put it to him that he had not 
been working at Argyle for over one year and he agreed.  He specifically 
agreed that he had not been working for Argyle from Christmas 2001, for 
all of 2002 and up until October 2003.  He did agree, however, that he had 
only worked for Argyle for about three months.  He then said that he had 
been employed between April 2002 and October 2003 in Wyndham as a 
night patrol officer.  He then said, "I have got tax returns from Argyle to 
prove that I left Argyle in late 2003 and early 2004 in the tax return year."  
After further questioning he then denied (T131) that he had been working 
at Argyle, as he had previously said, from Christmas 2001 for about 
three months.  Mr Cummins did say that he would be able to produce 
records that would establish where he had worked and at what times. 

41  Mr Cummins' evidence as to when he had lived at the Lodge and 
what work he had done and who had been living at the Lodge when he 
was there was extremely vague and uncertain.  

42  Mr Cummins did recall that when the road was being constructed 
south from Halls Creek the turbocharger on the bulldozer had seized at a 
location approximately two kilometres from Rockhole Creek.  He said 
that the Defendant had then decided to drive the bulldozer back to Old 
Halls Creek in order to repair or replace the turbocharger.  It had been 
while the bulldozer was being driven back to Old Halls Creek that the 
Defendant had recovered the trommel that he later used in construction of 
the alluvial plant and dragged the trommel behind the bulldozer back to 
Old Halls Creek.  He agreed that the road that had been constructed to the 
point where the turbocharger had seized was along a route that had been 
selected by the Defendant and was, by then, about 15 kilometres in length. 

43  Later in cross-examination Mr Cummins agreed that an orange route 
drawn on a Tengraph map (exhibit 4A) extending from Old Halls Creek 
south to where there is marked on that map "White Elvire R", which 
Mr Cummins said was Rockhole Creek, had been completed at a time 
when the Defendant's brother, Mr Gary Ynema, was living at the Lodge 
and that that was while he was on holidays from his ranger's job in 
Wyndham in July 2001.  He also agreed that it had probably been the 
Defendant's intention during the time that the road was constructed as far 
as Rockhole Creek to continue the road in the same southerly direction for 
about another five kilometres to Yarna Springs to join up with a track 
from Yarna Springs that led into the Tenements.  He said, however, that in 
his opinion because of the terrain there, in particular a very large hill, that 
route would not have been practical. 
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44  He said that after the turbocharger had failed it was decided that the 
road into the Tenements would, a kilometre or so to the north of Rockhole 
Creek, deviate to the south-east and then again travel to the south-west 
until it reached the Tenements.  That route is shown in purple on 
exhibit 4.  He said that the only major creek crossing that had to be 
negotiated was Rockhole Creek, although there were many small creeks 
along the route.  He said that when they went back to do the purple part of 
the route, they had re-done the part shown in orange on exhibit 4A.  He 
said that the part of the route marked in purple had been constructed 
mainly by himself and Mr Greg Exell and, on occasions, the Plaintiff had 
also come and worked with them on the road.  Mr Cummins said that after 
the section of the road that he had marked in purple on exhibit 4A was 
completed the bulldozer was left on M80/309 for a substantial period of 
time, after which, he said, he and the Plaintiff used it to cut a track to the 
area that is shown as "West and Left" within that tenement.  He said that 
that was in 2004 and not in August 2003. 

45  Mr Cummins agreed that various photographs that were shown to 
him and which later became exhibits in these proceedings were of himself 
at the Rockhole Creek crossing, of himself and Mr Exell at the grader, of 
himself and the Defendant's wife and a Mr Chowdrey at the location of 
the track that had been cut from West and Left.  At West and Left one of 
the photographs, he said, showed Mr Chowdrey doing some 
metal-detecting.  He denied that it was at the time when the West and Left 
track had been cut that inspections of underground workings had been 
carried out.  He said that when that happened the West and Left track had 
not been cut, that it was probably in December 2003 and that he went to 
the tenements for that purpose with the Plaintiff, Exell and Mr Chowdrey.  
He said that the Plaintiff and Greg Exell were the ones who went 
underground.   

46  He denied that a man named Sydney Watkins had come to the 
tenements when the underground inspections were carried out.  He 
said that he had told the Plaintiff that there had been 
two underground inspections, one of which Mr Cummins had not 
been present at.  He agreed that before taking the Plaintiff to the 
Tenements in June 2004 he had told the Plaintiff about the new road 
from Old Halls Creek to the Tenements, the cutting of the track at 
West and Left and the two underground inspections.  He said that he 
had also told the Plaintiff that there had been work done near Goliath 
where some illegal detecting had been undertaken.  He said that 
when he went there in June 2004 he was not specifically looking for 
signs of metal-detecting. 
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47  Mr Cummins said that the Defendant had given him fuel when he 
was constructing the road.  He said that at the time that he took the 
Plaintiff out to the tenements he had been living at the Lodge and that the 
Defendant had been providing his food.  

48  Mr Cummins said that he had made a recording in a notebook, which 
he produced at the end of his cross-examination, in which he said he had 
recorded the date on which he commenced working with the Defendant, 
namely, 21 October 2003.  He said that it was not really a diary, that he 
did not record everything that happened and that he only wrote down 
"special dates" that he wanted to remember.  He said that there was a 
reference to some grading work commencing on 25 January 2004 and 
being completed on 30 March 2004 and that the notebook shows that 
during that period the number of days actually work was eight. 

49  The hearing was then adjourned to 2 November 2006 and continued 
for two days, during which the Defendant gave evidence.  The hearing 
was then adjourned to 8 and 9 February 2007.  At the commencement of 
the proceedings on 8 February 2007 the Plaintiff was given leave to recall 
Mr Cummins.  Mr Cummins gave evidence by video-link.  He said that 
after the earlier hearing date, at the request of counsel for the Plaintiff, he 
had obtained copies of his BankWest bank statements for 2003 and 2004.  
He made the point that before he went to live in Halls Creek he had been 
living in Wyndham and that it appeared from the six bank statements that 
all transactions prior to 24 October 2003 had been done in Wyndham.   

50  The first statement is for a period from 13 September 2003 to 
14 October 2003.  It does show transactions which would appear to relate 
to everyday living such as quite frequent purchases at the Wyndham 
supermarket, at Kimberley Motors Wyndham, almost on a daily basis.  
The same can be said for transactions shown on the second statement, 
being for the period 15 October 2003 to 14 November 2003 up until 
22 October 2003.  He said that a debit of $8 at Turkey Roadhouse on 
24 October 2003 was when he purchased a meal on the way to Halls 
Creek.  The next entry after that is a debit of $200 at Halls Creek on 
27 October 2003.  On 28 October there is a credit of $300 described as 
"Tembo Gold wages".  Mr Cummins said that that was for one-week's 
wages while working for the Defendant.  There are two other debit entries 
in that statement for the Poinciana Roadhouse at Halls Creek on 3 and 
10 November respectively. 

51  The third statement from 15 November 2003 to 12 December 2003 
shows a credit of $300 for "Tembo wages" on 26 November 2003, a credit 
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of $900 described as "Ex Tembo Gold Mining" on 28 November 2003 and 
on 1 December 2003 a credit of $300 described as "Tembo wages".  Other 
transactions which include references to Halls Creek are recorded in that 
third statement.  Mr Cummins said that all of the wages that I have 
mentioned were paid in respect of work that he had done for the 
Defendant on the construction of the alluvial plant. 

52  The fourth statement, number 38, from 13 December 2003 to 
14 January 2004 shows several purchases from the Poinciana Roadhouse 
at Halls Creek, and other businesses at Halls Creek.  No payment of 
wages is shown during that period.  The next two statements for the 
combined period from 15 January 2004 to 12 March 2004 show similar 
transactions to those contained in statement number 38.  Again, no 
payment of wages is recorded. 

For the Defendant 

53  The Defendant resides at Old Halls Creek and describes his 
occupation as that of prospector.  He has formal qualifications in 
connection with welding, mechanical drafting, explosives, crane-driving, 
marine and civil engineering and has experience in working on mine sites 
and with earthmoving machinery.  After conducting a variety of 
businesses in the Northern Territory and in the Kimberleys, including 
some mining operations, he lived in Broome from approximately 1984 to 
2000.  While in Broome he had businesses connected with marine 
activities, hire of heavy mobile plant and machinery and some engineering 
work.  In 2000 he moved to Old Halls Creek.  At different times he has 
been involved in farm-in and other joint-venture arrangements with third 
parties concerning those two tenements.  He is the holder of other mining 
tenements in the vicinity of Old Halls Creek. 

54  The Defendant said that from about 2000 Mr Greg Barnes, a 
consultant geologist, had often visited M80/291 and M80/309.  He said 
that at the time he (the Defendant) had an agreement with Chameleon 
Mining for whom Mr Barnes had been doing some work.  He said that he 
had an agreement with Chameleon whereby Chameleon was to acquire 
95 per cent interest in the Tenements.  He said that he was to receive 
$150,000 in cash and $1,000,000 worth of Chameleon shares.  He said he 
never received any cash but that he eventually received the shares some 
years later, but by then they were worth nothing as Chameleon had gone 
into liquidation.  He said that the liquidator had never made any claim 
against him in respect of the Tenements.  He said that the agreement 
between himself and Chameleon is now at an end.  The Defendant said 
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that Mr Whitbread, a director of Chameleon, was the person with whom 
he had negotiated the Chameleon agreement. 

55  The Defendant said that at around about the same time as the deal 
with Chameleon was being negotiated he was also negotiating with 
Mr Whitbread who was acting on behalf of a company that the Defendant 
called Tembo Gold in respect of alluvial rights to five tenements held by 
the Defendant, including M80/291 and M80/309.  He said that 
Mr Whitbread visited Old Halls Creek in about April or May of 2002.  He 
said there was a verbal agreement between Tembo and himself whereby 
he would provide his machinery and would construct a plant to treat the 
alluvials.  He said that both Chameleon and Tembo were to pay the costs 
of materials and labour consumed in the construction of the alluvial plant.  
He said that the agreement was that Chameleon was to receive 20 per cent 
of any proceeds obtained from treatment of the alluvials and that the 
remaining 80 per cent was to be split equally between himself and Tembo 
after deduction of the costs of construction and production. 

56  In connection with the routes by which the alluvial plant could be 
taken to the Tenements, the Defendant said that to go via Duncan 
Highway would require obtaining a police escort and having the whole 
road closed because the plant weighs around 60 tonnes and is very wide.  
He said that leaving the Duncan Highway just before the Palm Springs 
turn-off along the track previously described by the Plaintiff and his 
witnesses, which is known as the Old Thorpe Road, was not possible 
without a large amount of roadwork being done, including, in particular, 
crossing Ruby Creek and Rockhole Creek which would both require a lot 
of filling in to be done.  He said that the rains are so heavy in the area that 
during every wet season any filling that had been placed in those creeks 
would be washed away.  He said that to come in via the Ruby Plains 
Station road was not suitable because of the distance and because he 
would be required to travel down Great Northern Highway which would 
also require a police escort.   

57  In relation to another route, described in exhibit 4A as the "Blue 
Bar/Yanna Springs Track", which comes in from the west of the 
Tenements, the Plaintiff said that a police-escorted journey along Great 
Northern Highway would also be required and that the last 10 to 
15 kilometres of that route would be very difficult because it is only what 
he called an Aboriginal track.  The Defendant described some other routes 
that had once existed which may have been used to access the Tenements.  
He said, however, that none of those routes were able to be used. 
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58  The Defendant said that both Mr Barnes and Mr Whitbread told him 
during negotiations that a better route than the routes that were then 
available to access the tenements was required.  He said that he suggested 
a route which went from Old Halls Creek south to Nyarna Springs which 
is adjacent to the northernmost point of the Blue Bar/Yanna Springs track 
depicted on exhibit 4A.  He said that from Nyarna Springs (which I take 
to be the same location as Yanna Springs) it was his proposal that the road 
then follow the Blue Bar/Yanna Springs track into the Tenements. 

59  The Defendant said that he began construction of that route in about 
April or May of 2002 without discussing the matter any further with 
Mr Whitbread or anyone else.  He said the route that he took is that shown 
in orange on exhibit 4A.  That route goes through or alongside other 
tenements held by the Defendant which were the subject of the alluvial 
treatment agreement with Tembo and Chameleon.  He confirmed that the 
Form 5 lodged in respect of M80/291 for the expenditure year ended 
5 March 2003 (the year the subject of the plaint) had been prepared on 
behalf of himself by G. Barnes and Associates based on information 
provided by him.   

60  When shown the Form 5 that had been lodged for that year, he said 
that there was one error in that where it is stated under "Mineral-
Exploration Activities" that there was “one day dozer work,” it should 
have stated “one day grader work.”  He said, in effect, that the particulars 
of the amount of $9690 claimed for the roadworks for those four days are 
true and accurate.  He said that he drove the support vehicle referred to, 
that his brother Gary had driven the bulldozer and that Mr Cummins used 
a second support vehicle.  He said that he (Ynema) had also driven the 
grader.  He said that in July 2002 he had sent an account to Chameleon for 
the work that had been done on the road.  A copy of an invoice was 
tendered (exhibit 23).  It is recorded at the bottom of the invoice that 
"About 14 km's is Done to Date".  The total claimed in the invoice is 
$9710. 

61  The Defendant said that the roadworks stopped at Rockhole Creek 
which is about 14 kilometres from Old Halls Creek.  He said that the first 
10 to 12 kilometres had been quite reasonable in terms of the nature of the 
work that had to be done as the topography was undulating but not too 
steep.  He said that the last three kilometres were not reasonable.  He said 
that when the roadworks had gone as far as Rockhole Creek the 
turbocharger on the bulldozer "blew".  He said his intention had been to 
continue in a southerly direction over and beyond Rockhole Creek as far 
as Nyarna Springs.  The Defendant said that he then drove the bulldozer 
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with the blown turbocharger still connected to the motor back to Old Halls 
Creek and on the way back collected what he considered to be an 
abandoned trommel which had been left at Horse Gully for about 
18 years.  He dragged that behind the bulldozer back to his premises at 
Old Halls Creek in order to incorporate it in the alluvial plant that he was 
building. 

62  The Defendant gave evidence that in October 2002 he replaced the 
turbocharger.  He said that he had owned the bulldozer since 1984 and 
that that was the only time he had ever replaced a turbocharger.  He said 
he purchased another one from Turbotech in Welshpool and produced his 
cheque butt on which is written "dozer parts turbo".  He said the cost of 
the turbocharger, which was a re-built one, was $2049.15. 

63  The Defendant said that Mr Exell had assisted with the construction 
of the first 14 kilometres of the road from Old Halls Creek to Rockhole 
Creek.  He said that Mr Exell had lived with him since about 1985, that 
Mr Exell does work for him, that he would pay Mr Exell for some of that 
work and that he supplied lodgings and some food and some fuel to 
Mr Exell.  He said that on 20 October 2002 he had paid Mr Exell by 
means of a cheque in the amount of $4405 for work that had been done by 
Mr Exell that included construction of the road from Old Halls Creek to 
Rockhole Creek.  The Defendant said that by a cheque dated 
18 November 2002 he had also paid an amount of $5440 to Mr Exell for 
similar work that had previously been done, including working on the 
bulldozer when the turbocharger was replaced.  He produced a cheque 
butt for a further cheque in the amount of $1089.60 dated 15 December 
2002 which he said was money paid to Mr Exell by him for some drilling 
work done on two tenements held by the Defendant, namely, M80/90 and 
P80/1219A. 

64  In relation to the Form 5 for M80/219 for the year ended March 
2003, the Defendant was referred to particulars of a total amount of $6179 
claimed as mineral-exploration activities consisting of expenditure on air 
tickets and inspection and accommodation.  He said that the air tickets 
were for flights by Mr Whitbread from Sydney to Halls Creek in order for 
Mr Whitbread to inspect the leases the subject of their agreement and to 
see what the Defendant was doing.  He said that Mr Whitbread stayed in 
Halls Creek with the Defendant for two weeks at the end of April 2002.  
He said that whilst he was there Mr Whitbread was driven along the road 
that had been constructed as far as Rockhole Creek.  The Defendant said 
that from there he drove Mr Whitbread to  M80/291 and showed him over 
the tenement and then drove home via Old Thorpe Road.  He said that 
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after that trip Mr Whitbread recommended that the road going south from 
Old Halls Creek be completed.   

65  There is a claim for a second air ticket from Perth to Halls Creek in 
the same Form 5.  The Defendant said that was an air fare for Mr Barnes 
when Mr Barnes travelled to Halls Creek at the end of 2002 and stayed for 
about four days.  He said that he drove Mr Barnes along the road that had 
been constructed to Rockhole Creek using Mr Cummins' vehicle.  He said 
that they went from there onto the M80/291 and inspected the workings 
on that tenement.  He said that he drove back to Old Halls Creek via the 
Old Thorpe Road.  The Defendant said the 10 hours' inspection time at 
$100 per hour claimed on the Form 5 was for that trip with Mr Barnes.  
The $150 for two days' accommodation that is also claimed is, he said, the 
cost of accommodation for Mr Barnes at the Lodge.   

66  The Defendant produced a copy of a Halls Creek Shire rates notice 
for the year ended 30 June 2002 in the amount of $2160 together with a 
cheque butt showing payment to the shire of that amount on 2 May 2002.  
He produced a similar shire rates notices for the year ended 30 June 2003 
in an amount of $245.13 which he said had been paid, probably by 
Mr Barnes.  Both of those rates notices are for M80/291.  The Defendant 
produced various cheque butts.  One is dated 12 September 2002 and 
indicates payment of $2049.15 to Turbotech for "turbo".  Another, dated 
16 November 2002, is to "Tip Top" for "Repairs, Loader and Tyres" in the 
amount of $3230.64.  Another dated 19 October 2002, in the amount of 
$118.30, is for "The Hardware Place" and another is for R. Moore and 
Sons for repairs in the amount of $170 dated 15 December 2002. 

67  Concerning the Form 5 lodged in respect of M80/309 for the year 
ended 2 August 2003, the Defendant said that the items of expenditure 
claimed as "planning of exploration programs" and "geological 
interpretation" related to work done by Mr Barnes.  He said that in April 
2002 he had carried out underground inspections with his son and 
Mr Exell and Mr Sydney Watkins at the Tenements.  He produced 
photographs of the underground inspection of the Ruby Queen mine 
(exhibit 27).  Mr Watkins, he said, is shown in some of the photographs.   

68  He said that he again went underground in August 2003 with 
Mr Exell.  He said that Mr Cummins and Mr Chowdrey were present but 
did not go underground.  He explained the reason for making the second 
underground inspection was that Mr Barnes had asked him to do it and to 
obtain samples.  He said that he sent samples to Mr Barnes in 2002 and in 
2003 together with plans that he had drawn of the underground areas that 
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he had inspected.  He said that for the underground work that he had done 
in August 2003 he was paid $8000 by Barnes.  He said that he had again 
done an underground inspection in late October 2006, the week before the 
resumption of the hearing. 

69  In the Form 5 for M80/309 for the year ended in August 2003 an 
amount of $6250 is claimed for "new access road construction - 
equipment" and $1320 for "labour - road construction".  The Defendant 
said that that was for the cost of extending the road from north of 
Rockhole Creek where work had previously stopped across to the 
Tenements along the route shown in purple on exhibit 4A.  He said in 
relation to the amount of $1320 that he did not know how Mr Barnes had 
split up costs between the Tenements.  He said that Mr Exell had been 
paid for the labour that he had provided but he did not know in what 
amount.  He said he believed that Mr Cummins had been paid in two lots 
for the work that Mr Cummins had done and that Chameleon had made 
those payments.  He said that he did not personally pay Mr Cummins 
anything for the work done, although he said that his wife had given 
Mr Cummins $3000 in cash. 

70  Concerning the construction of the alluvial plant, the Defendant said 
that he designed it and that a lot of the parts that were used came from his 
own workshop.  He said that by August 2003 the plant was 75 per cent 
completed.  In his evidence Mr Cummins had said that photographs that 
he was shown of the plant indicated that it would have than been about 
75 per cent complete.  He did not, however,  agree that the photographs 
were taken in August 2003.  The Defendant produced an invoice 
(exhibit 30) dated 28 August 2003 to "Tembo-Chameleon Joint Venture".   

71  The invoice is headed in one column "Equipment Obtained and 
Supplied and Reconditioned for JV Prior to August 2003".  There are two 
other columns headed, respectively, "Cost to JV" and "New Cost".  Under 
the first column heading there is a list of various items of equipment and 
in each of the other two columns adjacent to the listed items is a dollar 
amount.  The total of the amounts under the column "Cost to JV" is 
$191,560.  The total cost of the items under "New Cost" is $365,060.  
There is a second page to the invoice which has a heading "Incidental 
Items/Purchases".  There is a second column headed "Costs".  Various 
items are then listed with relevant values specified.  The total amount 
claimed on that invoice is $7754.09.  Against the words "Still to pay" 
three additional items are listed totalling $6507.93.  The total of all items 
listed on the two pages of the invoice is $205,832.02. 
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72  The Defendant said that on the second page of the invoice he had 
noted all of the cheque numbers that he had used to pay for the listed 
items.  Photocopies of all of those cheque butts were tendered.  He said 
that 40 per cent of the costs set out in the invoice was attributable to 
M80/309, 20 per cent to M80/291, 20 per cent to M80/322 and 20 per cent 
to M80/90.  He said that was done after consultation with Mr Barnes. 

73  As I previously mentioned, Mr Cummins, was shown while giving 
his evidence, nine photographs (exhibit 32) which he agreed were 
photographs of the alluvial plant under construction and which he agreed 
showed the plant about 75 per cent completed.  His four-wheel drive 
vehicle is shown in one of the photographs.  He did not agree that the 
photographs were taken in August 2003.  The Defendant gave evidence 
that those photographs were taken in August 2003. 

74  The Defendant gave evidence that after having extended the road to 
the Tenements he left his bulldozer on site until he went back and used it 
again in August 2003 and cut a track from West and Left to St Lawrence 
on M80/309 as shown in blue on exhibit 8B.  He said that his wife and his 
children and Mr and Mrs Chowdrey were all on that tenement when that 
work was done, as shown in photographs (exhibit 34) previously shown to 
Mr Cummins when Mr Cummins was giving his evidence.  He said that 
the person shown in the photograph that Mr Cummins thought was the 
Defendant's wife was in fact Mrs Chowdrey.  The Defendant's wife, he 
said, was in another photograph, number 3.  The fourth photograph in that 
exhibit shows a road which the Defendant said is the road that he 
constructed. 

75  The Defendant said that when he was cutting the road at West and 
Left in August 2003 he also used a bulldozer to cover up holes that had 
been left by people prospecting unlawfully on the tenement at the area 
known as "Goliath."  He produced a photograph showing where that 
bulldozing work had been done (exhibit 35). 

76  The Defendant said that as at the date of the hearing it was still his 
intention to undertake the alluvial work on his tenements.  He said he was 
satisfied from tests of samples that he had taken that the processing of the 
alluvials would be economically viable.  He said that the plant has been 
completed and is working but needs some modifications to reduce water 
usage.  He said he has done three test runs of 50 tonnes, 100 tonnes and 
50 tonnes of alluvial ore.  He said it is his intention to base the alluvial 
plant at the Tenements.  He said that there were three potential water 
sources to provide water for the alluvial processing, namely, in the old 
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mining shafts or from Yorma Creek or from a dam located about 
12 kilometres away from the Tenements from which water could be 
piped.  He said that he had already purchased pipe that could be used for 
that purpose. 

77  The Defendant denied that there was any arrangement between 
himself and Mr Cummins whereby Cummins would be paid $300 a week.  
He said any arrangement that Mr Cummins had in that regard was with 
Mr Whitbread.   

78  The Defendant estimates that if he were to sell the alluvial plant, he 
would obtain $500,000 for it.  The Defendant was cross-examined about 
Form 5's that had been lodged in respect of M80/322 for the years ending 
May 2000, 2001 and 2003.  He said that he had purchased that tenement 
for $100,000 in 1996 and subsequently surrendered it.  He said that he had 
complied with the expenditure conditions on that tenement, although he 
agreed that for the 2002 expenditure year no Form 5 had been lodged as is 
evidenced in the search of the tenement that was tendered.  He explained 
that by saying that at that time he believed the tenement had "gone over" 
to Chameleon.  He said that he had complied with the expenditure 
condition on all five of the tenements that were the subject of the 
agreement with Chameleon and that all expenditure that was claimed as 
having been incurred was genuine. 

79  The Defendant said that he had dug two costeans on M80/322 and re-
done a track coming into the tenement from the north.  He said access to 
the tenement is so rugged that he could not get plant onto the tenement 
and he eventually decided that he had been "done" in his acquisition of the 
tenement and decided to surrender it.  Concerning the Form 5 that was 
lodged for the 2003 expenditure year for M80/322, the Defendant said 
that the claimed expenditure of $2000 for "re-establishment of access 
road" had been work done by him probably in June or July 2002 after the 
wet.  He said that he used his large front-end loader.  He said that he did 
that work "in between when I had the turbine breakdown".   

80  He said that, for purposes of the Form 5, he claimed the cost of the 
loader at "mileage rate" because he had had to travel a long distance to get 
to the tenement.  He said that the work for re-establishment of costeans, 
for which $4500 is claimed in the Form 5, was done on the side of a hill 
right in the middle of the tenement.  He said there had been old costeans 
previously done by another person.  There are only two costeans on the 
tenement.  He said that he took samples from the costeans and sent them 
to Chameleon in Perth.  He did not produce the records that he said he had 



[2007] WAMW 19 
CALDER M 

2007WAMW19.doc   (CES) Page 23 

kept of time and fuel in respect to the work claimed for that year on 
M80/322.  He conceded that the $2000 claimed for the work on the access 
road was rounded off.  He mentioned that he had had to pay nearly $7000 
for two new tyres for the loader on that occasion but that he had not 
claimed all of that amount and simply factored it into the $2000. 

81  Concerning the six days' metal-detecting claimed on M80/322 for the 
2003 year, the Defendant said that that was done by a number of different 
people who had been staying in accommodation at the Lodge and to 
whom he had given free accommodation and directed them out to his 
different tenements to do metal-detecting.  When asked whether those 
people had been paid for the detecting, he said that they had been given a 
discount on their costs of staying at the Lodge.  He said that he provided 
them with metal-detectors and gave them free board.  He said that the 
six people went out on one day using two vehicles probably in about 
August in the middle of the tourist season.  He did not remember the 
names of any of those people. 

82  The Defendant explained that $560 claimed for fuel and 
accommodation for eight days represented money that he had paid to his 
wife who ran the Lodge for the cost of accommodation for Mr Exell at the 
Lodge whilst he was doing bulldozing work for the Defendant.  The 
Defendant denied that the Form 5 for M80/322 was fabricated, saying that 
it was "accurate and low". 

83  Concerning, the Form 5 for M80/291, for the year ended March 
2003, the amount of $9690 claimed for "dozer work" and "support vehicle 
+ man - four days", the defendant said, is for work that had been done by 
Exell on the first part of the road from Old Halls Creek to Rockhole Creek 
and for work using a drilling rig and, I infer, other work he paid him about 
$7000.  He said that he pays Exell when he can afford it.  He said that the 
rate of pay for Exell was $40 to $50 an hour.  He conceded that he did not 
know how much he had paid to Exell that was directly connected to the 
work that he said Exell had done in connection with the work and amount 
claimed in respect of M80/291 for the year ended 5 March 2003. 

84  The Defendant agreed that he had not paid for Mr Whitbread's air 
fares when Mr Whitbread travelled from Sydney to Halls Creek as 
claimed in the same Form 5.  He said he believed that Mr Whitbread had 
paid that himself.  He also agreed that he had not paid for the air fares for 
Mr Barnes to travel from Perth to Halls Creek.  He said that Chameleon 
had paid that amount.  He said, however, that those visits by Mr Barnes 
and Mr Whitbread took place after a deal had been done with Chameleon.  
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He agreed that he had not personally paid the $1000 claimed in respect of 
inspections undertaken by Mr Barnes taking 10 hours at $100 an hour.  He 
said that he did not know whether that amount had in fact been paid but 
that he "imagine[d]" that Barnes had been paid.  In that regard the 
Defendant explained that the reason that those expenses relating to 
Whitbread and Barnes were included under the heading "Current Owner" 
in the Form 5 was that "Current Owner" was a reference to Chameleon, 
whereas the reference to "Previous Owner" in the preceding part of the 
Form 5 was a reference to himself. 

85  Counsel for the Plaintiff cross-examined the Defendant at some 
length about Form 5's that had been lodged in respect of the 
five tenements, including M80/291 and M80/309, that were held by the 
Defendant and were the subject of the agreements that he had with 
Chameleon and Tembo.  The cross-examination covered Form 5's lodged 
in respect of those tenements between 2001 and 2003.  Counsel 
questioned the Defendant about the similarity of the type of expenditure 
claimed, in particular for metal-detecting and road construction.  He was 
cross-examined about many of the specific items and amounts within 
those Form 5's that had been claimed as expenditure.  In most instances, 
the Defendant was unable to explain in detail the type of work done or the 
means by which the amounts claimed were calculated.  His evidence in 
that regard was to the effect that he had provided details of expenditure to 
Mr Barnes and that Mr Barnes had determined what amounts and items 
would be allocated to each tenement and had decided the amount claimed 
in respect of the items that had been allocated by him.   

86  In relation to metal-detecting, it was the evidence of the Defendant 
that, apart from some occasions when he did it himself, most of the 
metal-detecting was done by tourists who happened to be staying at the 
Lodge to whom no direct payments had been made but in respect of 
whose claimed metal-detecting activities, amounts of either $300 or $400 
per person per day, were claimed on the basis that in lieu of payment for 
their work those persons were not charged the normal rate for their 
lodgings and were provided with fuel and vehicles and metal-detectors.  
He denied that any such claims were fabricated.  He denied that any 
aspects of any of the Form 5's in respect of which he was cross-examined 
were fabricated.   

87  In many instances he conceded that he had not personally paid the 
amounts claimed but that he assumed that they had been paid by 
Chameleon.  He also agreed that many of the items that were included in 
his invoice of 28 August 2003 that he sent to "Tembo-Chameleon" were 
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items in respect of which he had personally attributed a value based upon 
his knowledge of the cost of second-hand and used items of that type.  He 
said that a lot of the material that he used in the construction of the 
alluvial plant had been accumulated by him over a number of years from 
various sources.  He denied that that invoice was fabricated.  He said later 
in his cross-examination that he had paid cash to various people for 
metal-detecting done on M80/322 for the year ended 15 May 2000 
because he had "got plenty of gold out of them".  In broad terms, the 
Defendant's evidence was extremely vague concerning claimed 
expenditure in the Form 5 reports that counsel cross-examined him upon. 

88  Mr Gregory Barnes was called to give evidence for the Defendant.  
He has been a consulting geologist since 1969 and trades as G.B. Barnes 
and Associates.  He has had a wide variety of geological work and 
experience in Australia and overseas since 1973, including exploration for 
gold and development of gold deposits.  He is a former director of 
Chameleon Mining NL and is familiar with the Tenements.  He said that 
Tembo, which is described at page 24 of Chameleon's prospectus that was 
signed by Chameleon's general manager on 21 January 2002 (exhibit 41) 
is Tembo Gold Holdings Pty Ltd (page 24), a subsidiary of Chameleon 
and that Mr Whitbread was a director of Tembo.   

89  Mr Barnes became the managing director of Chamelean when the 
prospectus was issued.  The prospectus says (page 24) that Chameleon 
had acquired a 100 per cent interest in the Ruby Queen gold mine via an 
agreement to purchase through the acquisition of 100 per cent of the 
shares of Tembo.  When he was giving his evidence, the Defendant said 
that that was incorrect as the agreement that he had with Tembo and 
Chameleon was that he would retain a 5 per cent interest in the tenements 
that he sold to them.  It is also said in the prospectus (page 24) that 
Chameleon had entered into a joint-venture agreement to process alluvial, 
eluvial and unprocessed soil from the old mine workings located at the 
Ruby Queen with the joint-venture partners owning all of the plant and 
equipment needed for the operation and where under the joint-venture 
agreement Chameleon would receive at no capital cost a 20 per cent share 
of net gold sales. 

90  The Defendant in his evidence said that it was not correct that 
Chameleon's participation in the joint-venture agreement was at no capital 
cost.  On the contrary, he said, Chameleon and Tembo were to bear all of 
the costs of construction of the alluvial gold plant.  In the independent 
consulting geologist's report that is included in the prospectus, M80/291 
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and M80/309 are expressly identified (page 93) and reference is made to 
past discoveries and workings on both tenements. 

91  Mr Barnes said that he was not involved in any of the negotiations 
that took place between the Defendant and Chameleon.  He confirmed 
that the Defendant had never received the $150,000 or the 1,000,000 
shares that he was supposed to receive pursuant to the sale agreement with 
Chameleon.  He said that after Chameleon was listed the Defendant did 
receive a number of shares in Chameleon.  He said that there was a 
company known as “Tembo Mining” which is not the same as Tembo 
Gold and that it was Tembo Mining that had given to the Defendant 
shares in Chameleon which the Defendant sold for $60,000.   

92  Mr Barnes said that the shares that the Defendant received from 
Tembo Mining were given in part payment for the construction by the 
Defendant of the alluvial treatment plant.  He said that Tembo Mining had 
an agreement with Chameleon for Tembo Mining to undertake alluvial 
mining on the subject tenements and that there was an agreement between 
the Defendant and Tembo for the Defendant to build and operate the 
alluvial treatment plant.  He said that there was an agreement between 
Chameleon and Tembo Mining that Chameleon would get 20 per cent of 
the gold produced in return for Tembo being committed to do the alluvial 
mining on the tenements.   

93  In the Chameleon prospectus (page 33) there is reference to "Tembo 
Gold Mining Ltd" and it is stated that that company is in joint venture 
with Tembo Gold Holdings Ltd and has undertaken at no cost to 
Chameleon or Tembo Gold Holdings to provide all necessary plant, 
equipment and human resources necessary to undertake heap-leaching 
processing of alluvial and eluvial surface gold-bearing ore on the Ruby 
Queen mining leases.  It is also said that Chameleon is to receive an 
ongoing 20 per cent share of all gold produced and sold by the joint 
venture.  I take Mr Barne's references to Tembo Mining as meaning 
Tembo Gold Mining Ltd.  He said that in 2004 Chameleon went into 
liquidation and that the liquidator took all of Chameleon's documents 
relating to agreements and its tenements. 

94  Mr Barnes said that he had prepared the Form 5 for M80/291 for the 
year ended March 2003.  He said he based the contents of the Form 5 on 
information he had received from the Defendant and from Chameleon and 
on some information that he had obtained personally. 
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95  Mr Barnes said that in late 2001 he told the Defendant that there was 
no point in continuing to repair and use the Old Thorpe Road route into 
the Tenements.  He said that it was decided to construct the road in from 
Old Halls Creek as shown in orange on exhibit 4A.  He said the initial 
intention was to link up with what is shown on exhibit 4A as the Blue 
Bar/Yanna Springs track and then travel east into the Tenements.  He said 
that when the Defendant was constructing that road the Defendant was in 
constant contact with him.  He acknowledged having subsequently 
received the Defendant's invoice (exhibit 23).  He forwarded that to 
Chameleon's office in Sydney.  He used the contents of the invoice to 
assist in preparation of the Form 5 for that same year. 

96  Concerning the claim in the Form 5 for expenses connected with a 
trip by Mr Whitbread from Sydney to Halls Creek, Mr Barnes said that 
Mr Whitbread had stayed with the Defendant for a couple of months.  He 
produced a fax that he said he had received from Mr Whitbread dated 
2 March 2003 in which is set out what are said to be the details of 
Mr Whitbread's account for the on-site trip to Halls Creek to meet with the 
Defendant and receive his updated recommendations for ongoing progress 
works.  In the fax, expenses for the trip are listed as air fares Sydney to 
Kununurra and return $3193, car hire $520, hours spent on work carried 
out 20 - $5000, out-of-pockets $180. 

97  In respect of the claim on the Form 5 for an air ticket from Perth to 
Halls Creek - $1686 - Mr Barnes said that that was for his own air fare.  
He said that he had flown to Broome with Qantas and then via a small 
airline to Halls Creek.  He produced a copy of his frequent flier activity 
statement from 1 October 2002 to 30 November 2002 in which it is 
recorded that on 29 November 2002 he flew from Perth to Broome.  He 
also produced an activities statement from 1 December 2002 to 
30 January 2003 which showed a flight from Broome to Kununurra on 
29 November 2002, Avis rental vehicle hired on 29 November 2002 and 
on 3 December 2002 a flight from Broome to Perth.   

98  He said the purpose of his trip to Halls Creek on that occasion was 
essentially geological and in order to sort out the road construction.  He 
said that on that occasion he went to the Tenements travelling along the 
new road depicted in orange in exhibit 4A.  He said that in the previous 
year he had travelled to the end of the first part of the road which had 
stopped at Rockhole Creek.  He said that from there they had travelled to 
the Tenements along the route that is shown in purple on exhibit 4A.  That 
was still then just a track.  He said when they got to the Tenements on that 
occasion he and the Defendant spent time looking at various old workings 
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and shafts and discussing access to them.  He said that on that day they 
had left Old Halls Creek early in the morning and did not get back there 
until dark.  He said that his charge-out rate at the time was $100 per hour 
which was then the going rate.  He said that he paid for two days' 
accommodation at $150 a day to the Defendant's wife. 

99  In connection with the Form 5 report for M80/309 for the 
expenditure year ended August 2003, Mr Barnes said that the claim for 
"Geological Services" was based on his time spent in work in connection 
with the tenement as well as time spent by the Defendant and those who 
went with him when he carried out the underground inspections.  
Mr Barnes confirmed that the Defendant had sent him samples obtained 
from the underground inspection.  He said that the Defendant was to be 
paid $4000 for each of the underground inspections.  He said that he had 
paid for at least one of those inspections and recovered the payment from 
Chameleon. 

100  In connection with the Form 5 for M80/309 for the year ended 
2 August 2003, Mr Barnes said that the amount of $5263 claimed for 
mineral-exploration activities under the sub-heading of "Geological 
Services" consisted of planning of exploration program, geological 
interpretations and field visit-underground inspections.  Mr Barnes said 
that he "went through the bills and decided what proportion of them 
applied to" that tenement.  He said he had done rough workings but could 
not find those workings and that copies of the bills for the work that he 
had done were sent to Chameleon during the period from December 2002 
through to August 2003.   

101  A bundle of his accounts dated from 19 December 2002 to 11 August 
2003 was tendered in evidence (exhibit 46).  Attached to that bundle of 
accounts is a summary of the accounts showing account numbers, 
amounts and a break-up of the individual amounts between M80/291 and 
M80/309.  For M80/291 the total attributed from those accounts is $4989 
and for M80/309 $7805.35.  Some of the accounts are allocated to 
M80/291 only and there is no allocation for M80/309 and some of the 
accounts have only been attributed to M80/309 with nothing allocated for 
M80/291.  The dates of the work to which the accounts are said to relate 
commence on 1 October 2002 and end in July 2003. 

102  In the Form 5 for M80/309 for the year ended 2 August 2003 there is 
an amount of $89,903 claimed for "B. MINING ACTIVITIES".  He said 
that amount came from accounts that he had received from the Defendant 
for $6810 for work done on 26 and 27 July 2003 with the bulldozer and 
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the grader.  He noted that the account that had been received from the 
Defendant (exhibit 29) did not show the cost of the use of field vehicles 
which are shown on the Defendant's account as having been used from 25 
to 28 July 2003 inclusive for a total of 39 hours.  The amount of $89,903 
claimed for mining activities in the Form 5 also includes an allocation of 
part of the amount of $191,560 specified in an account sent to 
"Tembo-Chameleon joint venture" by the Defendant dated 28 August 
2003 (exhibit 30), being for construction of the alluvial processing plant.  
Mr Barnes said that he had assigned 40 per cent of those construction 
costs to M80/309 and 20 per cent to each of M80/291, M80/90 and 
M80/322.  He said he did that on the basis that he believed that that 
represented the proportion of the potential alluvial processing that would 
be done on each of those tenements. 

103  Mr Barnes produced an annual report on activities for M80/291 for 
the 2002 to 2003 expenditure year and produced a similar report for 
M80/309 for the year 3 August 2002 to 2 August 2003.  The originals of 
those reports, he said, were lodged with DOIR.  In both reports Mr Barnes 
states that a road has been constructed from Old Halls Creek to the 
Tenements.  In the report for M80/309 he states (page 4) that a plant has 
been constructed to test alluvials.  The report for M80/291 is dated May 
2003; the report for M80/309 is dated September 2003.  In his evidence he 
said that by September 2003 the plant was about 80 per cent complete.  
He was shown the photographs of the plant that were tendered in evidence 
and said that he estimated that the plant was about 80 per cent completed 
as at the date of the photographs.  The photographs (exhibit 32) are said 
by the Defendant to have been all taken in August 2003.  Mr Barnes said 
it was necessary for the plant to be mobile because it would not be viable 
to transport ore from the tenements to the plant if the plant were 
permanently located somewhere else.  He said that there was no way that 
the plant constructed by the Defendant could be taken to the tenements via 
Old Thorpe Road. 

104  In cross-examination Mr Barnes agreed that it was not correct when 
he said in the operations reports for M80/291 and M80/309 that a new 
road had already been cut from Old Halls Creek.  In connection with that 
part of Chameleon's prospectus (page 133) which said that all plant, 
equipment and human resources necessary to undertake heap-leaching 
processing of ore on the Ruby Queen leases would be undertaken at no 
cost to Chameleon, Mr Barnes said that it was correct that there was no 
cost to Chameleon because Tembo Gold Mining Ltd was to pay the costs 
of such mining operations.  He agreed that Tembo Gold Holdings Ltd 
which the prospectus described as being in joint venture with Tembo Gold 



[2007] WAMW 19 
CALDER M 

2007WAMW19.doc   (CES) Page 30 

Mining Ltd in connection with the processing operations on the Ruby 
Queen tenements ultimately became wholly owned by Chameleon.  He 
said that it was Tembo Gold Mining Ltd that had obtained mining rights 
in respect of alluvial and eluvial gold on the Ruby Queen tenements and 
that in order to undertake that mining Tembo Gold Mining had entered 
into the agreement with the Defendant to build the alluvial processing 
plant. 

105  Mr Barnes said that in April 2004 he drove down the whole of the 
new road with Mr Lee to the Tenements.   

106  Mr Barnes was cross-examined about some aspects of the operations 
report that he had prepared for M80/309 for the year ended 2 August 
2003.  He said that although he had stated in the introduction to the report 
that a joint-venture agreement had been set up between the Defendant and 
Chameleon to mine on the tenement, which was not correct, nevertheless, 
the Defendant and Chameleon were "indirectly in a joint venture".  He 
also agreed that it was not correct to say, as he had said, that "all shafts, 
adits and mines" on M80/309 had been entered, mapped and sampled 
during the year.  He explained that where he said in the same paragraph 
that production from Ruby Queen is expected to start in late 2003 after the 
first rains, he meant only that alluvial processing would commence, not 
hard-rock mining. 

107  Concerning the evidence of Mr Cummins, Mr Barnes said that 
Mr Cummins is wrong when he has said in evidence that work on the new 
road did not begin until the start of January 2004.  He said that the first 
time he saw the completed new road from Halls Creek to the two Ruby 
Queen tenements was in April 2004. 

SUBMISSIONS CONCERNING THE EFFECT OF 
FORFEITURE/RESORATION ON THE EXPENDTURE CONDITION 
FOR M80/309 

108  The tenement register search for M80/309 shows that an application 
for restoration of that tenement was lodged on 21 February 2003 seeking 
restoration of the lease following forfeiture in January 2003 pursuant to 
s 97(1).  It is shown that the tenement was restored on 11 July 2003.  The 
tenement register search also shows minimum expenditure required for 
the expenditure year ended 2 August 2003 as being $48,000.  It shows that 
the Form 5 for that expenditure year was lodged on 2 October 2003 and 
that total expenditure claimed was $110,891. 
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On Behalf of the Plaintiff 

109  Counsel for the Plaintiff submits that upon gazettal of the restoration 
of M80/309 the full annual pre-forfeiture expenditure requirement applies.  
By that he means that, upon restoration, the full amount of expenditure 
calculated in accordance with subreg 31(1), namely, $48,000, was the 
minimum amount that the Defendant was obliged to expend or cause to be 
expended in mining on or in connection with mining on the lease for the 
expenditure year ended 2 August 2003.  He argued that if that were not 
the case, then the Minister's act in restoring the forfeited tenement would 
constitute a re-issuing of the licence with a new anniversary date or, 
alternatively, the Minister would have imposed an amended condition in 
respect of the annual expenditure obligation, thereby reducing it.  Counsel 
said that the argument would be different if the tenement had remained 
forfeited on the anniversary date.  He said that it is accepted by the 
Plaintiff that if that had happened, then no expenditure obligation would 
have arisen for that period.  He submitted that to say that there was a pro 
rata expenditure requirement, thereby reducing the minimum expenditure 
requirement to one calculated on the basis of the number of days out of 
365 days for the year in question the tenement was not forfeited, then that 
would "re-write the Mining Act". 

110  The Plaintiff argued that the decision in the matter of Askins v 
Supersorb Minerals NL (supra), insofar as it was found that, after 
restoration there was no expenditure obligation for the whole of the 
expenditure year, is wrong. 

111  The Plaintiff also submitted that if the Askins decision is correct, 
then it must follow that any expenditure made during the period of 
forfeiture is not claimable expenditure and that any physical work on the 
tenement may constitute unlawful mining.  He said most of the 
expenditure claimed for the subject year in respect of M80/309 would, in 
that sense, not be claimable. 

On Behalf of the Defendant 

112  The Defendant argued that the effect of the forfeiture and restoration 
of M80/309 was that during the expenditure year ended 2 August 2003 the 
minimum expenditure requirement was reduced from $48,000 to $25,850, 
reflecting the fact that the tenement was forfeited for five months and 
two weeks. 
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Askins v Supersorb 

113  Askins' case was heard by me in March 2004.  It concerned an 
application by way of plaint under s 98 of the Act for forfeiture of an 
exploration licence for alleged non-compliance with the expenditure 
condition for the year ended 2 June 2003.  The relevant provisions of the 
Act and the Regulations that applied to Askins' case also have application 
in the present case.  I dismissed the plaint for forfeiture upon the basis that 
for the year the subject of the plaint there was no expenditure condition 
for the subject tenement for the whole of the expenditure year, during part 
of which the tenement was forfeited.  I still hold the views that I expressed 
in Askins' case. 

114  In essence, I concluded that during forfeiture the former and the 
subsequently restored holder of any tenement was not the holder of the 
tenement; that he had no rights in respect of the former tenement other 
than the right to apply for restoration; that it would be anomalous to 
conclude that, in contradistinction to the situation where a plaint for 
forfeiture is lodged and there is a suspension of the expenditure condition 
until resolution of the plaint even though the tenement holder still retains 
all rights in respect of the tenement until resolution of the plaint, in the 
case of forfeiture, where there is a cessation of all rights, the expenditure 
condition either continues or is restored in full upon restoration of the 
forfeited tenement.  I concluded that there was a deficiency in the 
legislation in that no express provision was made about the expenditure 
obligation during or outside of the period of forfeiture. 

115  In addition to what I said in Askins' case I would also add the 
following comments.  There is no evidence before me, direct or indirect, 
from which I could conclude that in restoring the tenement the Minister or 
those who advised him ever considered the question of whether or not, 
upon the restoration, the Minister could or should impose a condition 
pursuant to subs 97(4) to the effect that total expenditure for the year 
ended 2 August 2003 was either the amount of $48,000, as would have 
been the case had there been no forfeiture, or, alternatively, a pro rata 
apportionment of that amount calculated to take into account the period of 
forfeiture.   

116  I am unable to discern within the relevant legislation that applied at 
the time of the determination of Askins' case and of this present case that, 
in the drafting of such legislation, consideration was ever given to the 
effect of a forfeiture and subsequent restoration upon the expenditure 
obligation.  Regulation 53 was added in March 2007.  In respect of mining 
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leases, it says that notwithstanding reg 31, where a mining tenement is 
forfeited under or by virtue of ss 96, 96A or 97 of the Act and the 
forfeiture is then cancelled under s 97A(8), a pro rata reduction in the 
annual amount to be expended in respect of the tenement applies for each 
whole month from the date of forfeiture to the date of cancellation of the 
forfeiture.   

117  I am of the opinion that even though Parliament has subsequently 
seen fit to expressly regulate in respect of the effect of forfeiture and 
subsequent restoration on the expenditure condition, it is not appropriate 
for a Warden who is required to interpret the provisions of the Act and 
Regulations as they existed at the time that is material to the present case 
to determine that what Parliament has now enacted is how the legislation 
should have been interpreted and applied at the material time.   

118  One particularly compelling reason for that is that, in the absence of 
an express provision such as reg 53, the legislation was silent about 
whether or not an obligation existed to expend either an amount that was 
the same for any given whole expenditure year, whether there had been a 
forfeiture during that year or not or, alternatively, to expend a pro rata 
amount where there had been forfeiture.  In either case there was 
uncertainty and the potential for forfeiture or other penalty for 
non-compliance with such a condition, would necessarily have to be 
implied. 

119  In my opinion it would be improper in the interpretation of the Act 
and Regulations in connection with the issue of the expenditure obligation 
in circumstances of a forfeiture and subsequent restoration to have 
concluded, as is suggested by the Plaintiff in this case, that the 
expenditure condition was the same as if there had been no forfeiture or, 
alternatively, as the Defendant has suggested in this case, that there was a 
pro rata obligation to comply with the expenditure condition.  Many 
practical difficulties could potentially arise for the holder of the restored 
tenement in either case.  In my opinion to interpret and apply the 
legislation in either manner suggested would be purporting to legislate 
where there was no legislation.  Such uncertainty should not exist where a 
penalty for non-compliance is a potential result. 

120  In my opinion subs 96A(3), 97(4) and 97A(8), all of which empower 
the Minister to impose conditions upon the restoration of a mining 
tenement, were not intended to empower the Minister to impose an 
expenditure condition, in particular a condition that, upon restoration, 
expenditure was to be pro rata according to the number of months or days 
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during the expenditure year when the tenement was not forfeited.  The 
recent addition of reg 53 is consistent with such an interpretation.  
Pursuant to subs 97A(7), a Warden is empowered in par (a) in the case of 
an application for restoration of a forfeited prospecting licence or 
miscellaneous licence to determine the application and to make such order 
as the Warden thinks fit and to "(ii) grant the application and restore the 
mining tenement to the former holder subject to such further or other 
conditions as a warden may specify".  In my opinion it would never have 
been the intention of Parliament to have given to a Warden an apparently 
unfettered discretion to impose an expenditure condition on the restored 
tenement. The concept of compulsory minimum expenditure as such and 
the determination of the quantum of minimum expenditure is very much a 
matter of Government policy.  That view is consistent with only the 
Minister being empowered to grant a certificate of exemption from the 
expenditure condition even in respect of prospecting and miscellaneous 
licences.  I consider that, although it is not expressly excluded, in the 
context of s97A, the powers given to the Warden and the Minister to 
“grant the application” and to “restore” the tenement do not, as the Act 
then stood, apply in relation to the expenditure condition. 

121  I consider that reg 53 can have no retrospective effect.  It is more 
than a mere regulatory provision in the sense that it expressly creates an 
obligatory expenditure requirement, non-compliance with which can 
result in forfeiture of the tenement or the imposition of a monetary 
penalty.  To that extent it alters the substantive law. 

 

122  The plaintiff argued to the effect that expenditure for purposes of 
regulation 31 cannot be incurred “in mining on or in connection with 
mining on the lease” during a period when the lease was forfeited.  I am 
satisfied on the evidence that an unknown portion of the total amount of 
expenditure incurred in relation to the mobile alluvial treatment plant was 
incurred during the forfeiture period of M80/309.  The plaintiff has failed 
to demonstrate what amount was expended before forfeiture and after   
restoration.  On the evidence it is not possible for me to calculate or to 
estimate what amount was  expended during the time when M80/309 was 
forfeited.  To that extent, the Plaintiff has failed to show that any given 
part of the claimed expenditure on the alluvial plant was not expended 
while the tenement was not forfeited. 
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123  In any event, however, I am of the opinion that, in relation to the cost 
of construction of the alluvial plant, what is relevant is not when the 
expenditure was actually incurred within the subject year, but whether or 
not the expenditure was, at any time during that year when the tenement 
was not forfeited, properly attributable to the tenement at such times.  In 
my opinion it was properly attributable for purposes of reg 31 during such 
periods.  The construction was an ongoing task that took place during the 
whole of the expenditure year ending on 2 August 2003 for M80/309.  It 
continued beyond that time until it was completed.  By 2 August 2003 the 
defendant, subject to the agreements he had, was again the holder of 
M80/309 and had possession and control of the alluvial plant, which was 
to be used for mining on M80/309.  I am satisfied that it had a value that 
was at least as much as the amount of expenditure claimed in respect of it 
in connection with M80/309.  If the Defendant had purchased it on 1st 
August 2003 for the amount claimed in his Form 5 and paid for it in full 
on that day that would have been claimable expenditure.  In my opinion 
that fact that by 2 August 2003 the total cost of the plant had not yet been 
expended does not mean that the expenditure on it to that date was not 
claimable.  From the date of restoration until 2 August 2003 it was always 
the objective of the Defendant that the plant would be utilised on 
M80/309.  The plant from the time construction began always had the 
characteristic that it was to be used on or in connection with mining on 
M80/309.  The forfeiture did not change that characteristic in any way 
except that the intended purpose could never be realised during forfeiture. 
By the end of the subject expenditure year the whole of the cost of the 
alluvial plant to that stage in its construction had been expended for the 
purpose of mining on, inter alia, M80/309. 

Conclusion 

124  For all of the above reasons I conclude that because of the forfeiture 
and the subsequent restoration of M80/309 during the expenditure year 
ended 2 August 2003, there was no expenditure condition in respect of the 
tenement. 

125   If that is correct, however, then the expenditure condition in my 
opinion, could be no more than one which required pro rata expenditure 
calculated in accordance with reg 31 but based upon the expenditure 
condition not having application during the period when the tenement was 
forfeited.  If that is a correct interpretation of the legislation, then it 
becomes necessary to consider what, if any, expenditure was incurred 
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during the expenditure year that constitutes expenditure for purposes of 
s 82 and reg 31. 

SUBMISSIONS CONCERNING THE EVIDENCE AS TO 
EXPENDITURE 

126  The submissions of both parties focus upon the conflicting evidence 
of the witnesses concerning the timing of various events and, ultimately, 
each party claims that the evidence of the opposing witnesses is 
unbelievable. 

127  The Plaintiff says that the evidence of the Defendant is false and that 
Form 5's lodged in respect of the plainted tenements and other associated 
tenements for the year the subject of the plaint and for preceding years are 
false in many significant particulars.  The Plaintiff says that both 
Richmond and Cummins, during their visits to the subject tenements, saw 
no signs of any activity having taken place on the tenement during the 
years the subject of the plaints.  It is said that the evidence of Cummins as 
to his employment by the Defendant or Chameleon or Tembo Gold 
Holdings or Tembo Gold Mining should be accepted as to what he said he 
did and when and that it is corroborated by his diary and by his bank 
statements.   

128  The Plaintiff alleges that invoices and other documents and accounts 
relied upon by the Defendant as verification of the claimed expenditure in 
respect of the subject tenements during the year in question are false 
either as to the nature of the work done or the date upon which work was 
done or both.  Of particular significance for the plaint is the allegation that 
the road that was constructed to the Tenements from Old Halls Creek was 
constructed between January and April 2004 and therefore not done 
within the expenditure year the subject of the two plaints.  It is disputed 
that any amounts of claimed expenditure were in fact expended on 
metal-detecting, employment of Mr Exell, grader or bulldozer hire or 
administration and overheads.   

129  Concerning the amount of $82,333 claimed as expenditure in respect 
of M80/309 for the 2003 year, the Plaintiff says that that amount should 
not be accepted as there is very little proof of any actual expenditure and 
that the figures contained in the invoice of the Defendant to 
Chameleon/Tembo cannot be relied upon; for example, $25,000 for the 
trommel which was salvaged, being abandoned by its previous owner and 
without payment to any person.  It is also said the claim of $52,560 in that 
invoice for "engineering set-up labour" is not expenditure of the type 
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contemplated by reg 31 and, in any event, there are no supporting records 
and, further, there was never any obligation on the part of anyone to pay 
for such an item.  It is noted that many amounts claimed are rounded off 
to the nearest thousand dollars and are obviously not genuine. 

130  The Plaintiff has also addressed many aspects of Form 5's lodged in 
relation to M80/291, M80/309 and other nearby tenements held by the 
Defendant between 2001 and 2003 and attacked the veracity of 
expenditure claimed in the relevant Form 5's for those tenements. 

131  The Plaintiff submits that in all the circumstances it has been 
established that there has been a significant shortfall in compliance with 
the expenditure condition for each of the plainted tenements for the 
subject year and that in all of the circumstances, including the alleged 
falsity of Form 5's for the years the subject of the plaints and for previous 
years it has been established that there is sufficient gravity to justify 
forfeiture of the tenements. 

132  The Defendant contends that the evidence of the Plaintiff and 
Cummins is not credible.  It is said that the Plaintiff deliberately 
concealed in his evidence-in-chief his knowledge of the road having been 
completed from Old Halls Creek to the Tenements and his knowledge that 
the Defendant and others with the Defendant, including Cummins, had 
been underground on those tenements at material times.  It is submitted 
that the Plaintiff deliberately withheld that information with the intention 
of creating a false impression that no work had ever been done on or in 
connection with the tenements for many years.  In connection with the 
evidence of Cummins it is submitted that it was clear that he is confused 
as to where he was living or working at material times.  It is noted that he 
agrees that the alluvial plant was constructed and that the road from Old 
Halls Creek to the Ruby Queen tenements was constructed in two stages.  
It is noted that he agreed that bulldozing work was done in the 
north-western part of M80/309 by the Defendant. 

133  The Defendant submits that while Cummins remembers the turbo on 
the bulldozer failing and it being subsequently repaired, he is wrong about 
the dates when he said that happened.  It is said that the evidence of the 
Defendant should be accepted, namely, it was in the latter half of 2002 
that that happened. 

134  As to the timing of the construction of the alluvial plant, it is 
submitted that Cummins' evidence is again unreliable as to dates and that 
that of the Defendant and his witness Barnes should be preferred.  



[2007] WAMW 19 
CALDER M 

2007WAMW19.doc   (CES) Page 38 

Concerning the issue of whether or not expenditure on the plant is 
expenditure for purposes of reg 31, it is submitted that it was constructed 
for the purpose of alluvial mining operations pursuant to the agreement 
between Tembo Mining and Chameleon and the Defendant and is 
therefore expenditure of the type contemplated by reg 31.  Similarly, it is 
argued that the new road from Halls Creek to the Tenements was required 
in connection with operations to be undertaking in connection with the 
alluvial mining agreement.  It is said that Old Thorpe Road was entirely 
unsuitable as a means of access to the Ruby Queen tenements both for the 
alluvial plant and for general vehicular access.  It is noted that both the 
Plaintiff and Cummins agreed with that assessment of Old Thorpe Road, 
as did Mr Barnes on behalf of the Defendant.  Counsel notes that there is 
no claim for any part of the expenditure connected with the alluvial plant 
in respect of the smaller M80/291.  In that regard reference is made to the 
evidence of Mr Barnes who said that he had allocated the cost of the plant 
between four tenements on the basis of the amount of alluvial processing 
that he anticipated would be done on each of those tenements. 

135  The Defendant makes reference to the evidence of Mr Barnes which, 
it is submitted, corroborates the evidence of the Defendant as to when the 
road was constructed, when the alluvial plant was built, the agreements 
involving the Defendant, Chameleon and Tembo Holdings and Tembo 
Mining, the underground inspections and the need for the alluvial plant 
and for the new road from Old Halls Creek.   

CONCLUSIONS 

136  In a case where the Plaintiff alleges, as does Mr Richmond, that the 
tenement holder has failed to comply with the expenditure conditions 
during the expenditure year the subject of a plaint, the Plaintiff undertakes 
to discharge, on the balance of probabilities, the burden of proving, firstly, 
non-compliance with the expenditure condition and, secondly, that the 
non-compliance is of sufficient gravity to justify forfeiture.  It is not the 
case that the Plaintiff has any onus of proof, although, of course, it is open 
for the Plaintiff to endeavour to prove that all expenditure claimed in the 
relevant Form 5's was expended and that all such expenditure was 
expenditure for purposes of the relevant provisions of the Act and 
Regulations. 

137  In the present case the Plaintiff has failed to discharge the onus of 
proof in respect of either plaint.  Both plaints are therefore dismissed.  My 
reasons are as follows. 
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138  As I have indicated above, I consider that for the year ended 
2 August 2003, because of the forfeiture and subsequent restoration, the 
Defendant had no expenditure obligation in respect of M80/309.  In any 
event, the Plaintiff has failed to satisfy me that the Defendant did not 
expend or cause to be expended in mining on or in connection with 
mining on M80/309 either the required minimum expenditure, without 
taking into account the forfeiture period, or an amount of expenditure less 
than $48,000 calculated on a pro rata basis taking into account the period 
of forfeiture.  In respect of M80/291, for the subject expenditure year, the 
Plaintiff has failed to satisfy me on the balance of probabilities that an 
amount less than the $10,000 minimum expenditure required for the 
tenement was expended in mining on or in connection with mining on that 
tenement. 

139  I am satisfied, on the balance of probabilities, that the road from 
Halls Creek to the Tenements was constructed during the subject 
expenditure years and that the alluvial plant was constructed during those 
same years.  I am satisfied that the construction of both the road and the 
plant and the expenditure thereon is expenditure as contemplated by 
reg 31.  I am satisfied that at the material times there were agreements 
involving Chameleon, Tembo Holdings, Tembo Mining and the 
Defendant whereby it was intended that Chameleon would acquire 
ownership of the subject tenements, that Tembo Mining in conjunction 
with the Defendant would construct and pay for the construction of the 
road and the alluvial plant and that the plant would be transported to the 
Tenements and to the other  tenements that were mentioned in evidence 
by means of the new road that was to be constructed by the Defendant on 
behalf of the parties to the agreements.  I find that it was necessary and 
reasonable to construct the new road because of the unsuitability of all 
other known access routes from the point of view of distance, 
convenience, security and, most importantly, the general unsuitability of 
the known routes because of their unreliability, the nature of the terrain 
and their relative lack of permanence. 

140  Concerning the cost of the alluvial plant, the Plaintiff has not 
established on the balance of probability that the value of the plant is not 
as suggested by the Defendant, that the cost of constructing it, in terms of 
either labour or materials, is not as claimed by the Defendant and that the 
cost or value attributed to various parts in the Defendant's invoice to 
Chameleon/Tembo (exhibit 23) is not as claimed.  The Plaintiff submitted 
that there is no evidence to justify the amounts included in that invoice.  
That is correct to a large extent.  However, it does not follow merely from 
that that the amounts and values claimed are not correct or not reasonable.  
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If the Plaintiff asserts that they are not correct or not reasonable, then, 
unless they are self-evidently incorrect or unreasonable, the Defendant 
must bring sufficient evidence to satisfy me on the balance of probabilities 
that that is the case.   

141  The Plaintiff has not done that.  The amounts attributed by the 
Defendant to the various items in the invoice are not self-evidently 
incorrect or unreasonable. Apart from what the Defendant said and 
produced in evidence, there is no evidence from any person qualified to 
give such evidence as to the value of the plant at any given stage of 
construction or when it was completed, or as to what  is  the actual or 
estimated reasonable cost of constructing it in terms of both labour and 
component costs, and there is no evidence of the value of any of the 
specific items that are listed in the Defendant's invoice.  For example, it is 
submitted that the installed trommel could not have a value of $25,000 as 
claimed in the invoice.  There is no evidence to support such a conclusion.   

142  The mere fact that the trommel was salvaged from other equipment 
that had been left, apparently abandoned, and in respect of which neither 
the Defendant nor any other person associated with the subject tenements 
had any rights of ownership or use does not necessarily mean that it had 
no value or no particular value where it lay before it was salvaged or that 
it had no value or no particular value upon being salvaged or that it had no 
value or no particular value after having work done on it and after having 
been incorporated in the alluvial plant.  For me to conclude that the 
trommel, as at the date of the invoice, did not have a value of $25,000 
would require speculation on my part and to presume that it had any 
particular value at any time would also require improper speculation on 
my part.   

143  The same may be said for all other items, and I am satisfied there 
were many of them, that were used from what I accept was a large supply 
of useable items that the Defendant had collected and kept over many 
years at Old Halls Creek.  While I agree that there is most likely a degree 
of estimation and speculation on the part of the Defendant in connection 
with some of the items in the invoice and in his calculation of the cost of 
construction of the alluvial plant, nevertheless, I am not in a position, on 
the basis of the evidence that is before me, in particular the absence of any 
evidence to the contrary, to endeavour to attribute some value to the 
individual items of labour and materials that is less than that attributed by 
the Defendant, nor to attribute to the completed plant a value that is any 
different from that given by the Defendant. 
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144  I am satisfied that Mr Barnes did the work in respect of which an 
amount of $5263 is claimed for the subject year for M80/309.  I am 
satisfied, in connection with M80/291, that Mr Whitbread, then a director 
of Chameleon and Tembo, had a sufficient interest in the Tenements to 
justify his visiting Halls Creek and inspecting the tenements.  I am 
satisfied that that occurred during the subject expenditure year.  I consider 
that his inspection was, for purposes of the Act and Regulations, in 
connection with planned mining operations on the Tenements arising out 
of the various agreements that I have previously mentioned.  I am satisfied 
that Tembo had agreed to contribute to the funding of both the road 
construction and the alluvial plant construction.  Similarly, pursuant to 
those agreements Barnes had a sufficient interest to justify for purposes of 
reg 31, him spending time, as I find he did, inspecting the Tenements, 
including M80/291 during the subject expenditure year. 

145  There is no reason why I should not accept the evidence of 
Mr Barnes, an experienced geologist and a person familiar with the 
four tenements to which he allocated a portion of the costs of construction 
of the alluvial plant, as to the appropriateness of such allocation based 
upon his assessment of the extent of the alluvial operations that would be 
carried out on each of those tenements.  Again, there is no evidence from 
the Plaintiff that could be said to contradict or raise any justifiable doubt 
about that evidence of Mr Barnes. 

146  The Plaintiff has not satisfied me that the amounts claimed for 
administration and overheads were not expended and were not caused to 
be expended by the Defendant.  There is simply insufficient evidence to 
enable me to infer that, as alleged by the Plaintiff, there was no 
expenditure incurred on administration and overheads or that there was 
less expenditure than that claimed. 

147  For all of the above reasons both plaints for forfeiture are dismissed. 


