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1 This matter concerns an application for exemption for 
expenditure (LE307/056) on exploration licence 39/378 for the 
reporting year 12 October 2004 to 11 October 2005.  Expenditure 
due is $86,667.  Exemption is sought for the whole amount.   

 
2 A form 5 discloses that rent, rates and some overheads have 

been met.   
 
3 The application is the subject of Objection LE116/056 and 

Plaint LE55/056. 
 
4 Procedural orders were made in the following terms.  Saracen 

Gold Mines Pty Ltd (Saracen) having signed an agreement to 
purchase was permitted to be joined as a party.  Confidentiality 
attached to certain documents which were used in the course of the 
hearing and for argument.  The parties were permitted to provide 
written submissions after the conclusion of the evidence. 

 
THE APPLICATION FOR EXEMPTION 
 

5 The application is premised upon three grounds.   
 

Section 102(3) 
 

6 Firstly, the application is argued pursuant to section 102(3) 
which provides for exemption for any other reason deemed 
sufficient by the Minister to justify exemption.  This argument is 
mounted for the first six month period of the reporting year.   

 
7 Gasgoyne Gold Mines Ltd was the holder for the first six 

months of the reporting year.  This company went into 
administration.  The tenement was then managed until the Sons of 
Gwalia Ltd gold assets were sold to St Barbara Mines Ltd (SBM) 
on 21 March 2005.   

 
Section 102(2)(b)  
 

8 Secondly it is argued that time was required to evaluate work 
done and plan for future work or exploration or to raise capital.   

 
9 It is submitted that SBM purchased 1300 tenements and 

tenement applications and three large mining projects and work 
was required to review the exploration data, analyse it and then 
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formulate exploration plans.  This was completed in September 
2005 in respect of this particular tenement. 

 
Section 102(2)(d)  
 

10 It is put, thirdly, that as this data collation and interpretation 
was only able to be completed one month prior to the end of the 
reporting year (because of its complexity) and as the tenement is 
comprised of Lake Carey, the weather and terrain conditions 
precluded any further work in the time frame allotted (in respect of 
this see evidence of Thompson transcript pp25-28 and cross 
examination on the issue pp30-31; see also the evidence of Arthur 
transcript pp48-50).   

 
11 It is submitted that the tenement was unworkable due to 

difficulties accessing Lake Carey. 
 
12 The applicant specifically contends that its grounds are made 

out in the following ways. 
 

• Gasgoyne Gold Mines NL (GGM), majority interest holder 
and manager of the tenement, was in administration for a 
significant part of the reporting year, from October 2004 to 
March 2005; 

• Administration is a similar condition to bankruptcy or 
winding up and the exemption should be granted due to this 
analogous situation (see Reg 102(2) Mining Regulations 1981 
which states that death, bankruptcy, insanity or liquidation shall 
be a reason for exemption under section 102(3) and at the time 
that regulation was implemented, 13 November 1981, there was 
no scheme for voluntary administration of companies - 
introduced in 1992); 

• GGM could not incur expenditure because it was in 
administration; 

• Grant of exemption to a company in administration facilitates 
the purposes of Part 5.3A of the Corporations Act 2001 (Cth) as 
the provisions of that part obviates diminution, discounting or 
fire sales of company assets; 

• The objects of the Mining Act are also accommodated by 
compliance with the Corporations Act as the administrators by 
maintaining the status quo ensure that the asset is sold to an 
explorer with financial capacity; 
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• Time was required to evaluate and plan after SBM acquired 
the tenement (which was purchased as a part of considerable 
block of tenements and interests; 

• Saracen acquired the tenement after the expiry of the 
reporting year; 

• Saracen, the purchaser of the tenement, was not responsible 
for the failure to comply; 

• Saracen is bona fide in its intention to exploit the tenement in 
accordance with the requirements of the Mining Act and has 
adopted the plans put forward by SBM; 

• Horizon Mining Ltd and Jindalee Resources Ltd v MPF 
Exploration Ltd [2005] WAMW 11 @ paras 80-84 supports the 
grant of an exemption; 

• The application should be granted as the tenement is 
substantially covered by Lake Carey and the weather conditions 
over this geographical feature made the ground unworkable for 
significant parts of the reporting year. 

 
13 The applicant’s case is supported by evidence from Weaver, 

Thompson and Arthur.  Weaver was not cross examined and the 
objector did not call any evidence.  A number of documents were 
tendered without objection. 

 
14 The history of the tenement is set out in the applicant’s 

submission (30 October 2006 paras 11- 28).  Much of the historical 
narrative is accepted by the objector (see submission November 
2006 para 7 in particular).  On the basis of the material before me I 
accept the history outlined there.   

 
15 The manner in which evaluation of past work was conducted 

and the establishment of the plan for future exploration is outlined 
in the applicant’s submission (30 October 2006 paras 46-64).  I 
accept the contents of the submission on the basis of the evidence 
which has unfolded in the course of this hearing.  I also have 
evidence before this tribunal as to Saracen’s plans for the 
tenement.  I accept that evidence.  After viewing the data Saracen 
has in essence adopted the plan of exploration outlined by SBM.  
That plan has been approved by Saracen directors and a budget has 
been provided for the work (Transcript p 49 and exhibit 20). 
Saracen has a plan for processing resources located on the 
tenement (transcript p 52).   
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16 The evidence before this tribunal is that at the time that 
exploitation of the tenement could theoretically have commenced, 
that is September-November 2005, there had been localised 
unseasonable rainfall.  It is asserted that those weather conditions, 
together with lack of available plant made the ground unworkable.  
This is contested by the objector/plaintiff and some cross 
examination was addressed to demonstrating that no specific 
checks of the terrain had actually been made.  This was the case.  
Nevertheless I accept that in all the circumstances the conclusion 
formed by the applicants as to the unworkability of the tenement 
was not an unreasonable one.  I draw this conclusion not only on 
the basis of the evidence about localised rainfall and its effect upon 
a lake such as Carey, but also on the basis that at the time the work 
could, in other circumstances, have been undertaken – that is just 
before the end of the reporting year – it was impossible to organise 
plant to effect exploitation even if the ground conditions were 
acceptable. 

 
17 The applicant urges me to also accept that, given the history of 

Regulation 102(2) and the establishment of voluntary 
administration provisions subsequently in the Commonwealth 
Corporations Act 2001, I should accept that the situation in this 
case is analogous to that where Regulation 102(2) would permit 
non-exploitation of the tenement. 

 
18 It is also submitted that given the voluntary administration of 

the original tenement holder in these proceedings I should accept 
that any action taken to exploit the tenement during that time 
would be counterproductive to the requirements of the 
commonwealth legislation and in effect defeat the provisions 
which are set in train in that legislation for the protection of 
companies and their shareholders. 

 
19 I am urged to accept that the recommendation of a grant of 

exemption will ensure that the objectives of Part 5.3A of the 
Corporations Act 2001 are met as divestment will occur at a non-
discounted price as the assets of the company will have been 
protected by taking that course. 

 
20 I am also urged to accept that the objectives of the Mining Act 

will be met by recommending the exemption application as 
adopting this course will result in this case in the sale of an asset to 
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a tenement holder (Saracen) which company intends exploiting the 
resource and which has a comprehensive plan to that effect.  

 
 
 
THE OBJECTOR’S CASE 
 
21 The objector submits that the grounds advanced in support of 

the application for exemption by the applicants are not genuine.   
 

Section 102(2(b) 
 

22 In respect of the submission that time was required pursuant to 
section 102(2)(b) it is submitted that there are two distinct periods 
of time over which the application is made – from 12 October 2004 
to 25 March 2005 during which time the administrators were the 
holders of the tenement together with Richmond, and 21 March 
2005 to 11 October 2005 which SBM was the holder with 
Richmond holding an interest. 

 
The first period of time: 
 

23 It is submitted that Gasgoyne Gold Mines NL (GGM) being 
subject to administration does not constitute a greater incentive to a 
recommendation for a grant of an exemption than if it were wound 
up.  Section 101 of the Mining Act clearly provides for action 
against companies which fail to comply with their expenditure 
obligations.  Administration status should not impact upon such 
clear legislative intentions.   

 
24 I do not accept this argument.  The commonwealth legislation 

is very clear on the nature of a period of administration in respect 
of a company.  It is a period sui generis and in my view it is plainly 
a very different company status than a company being wound up.   

 
25 Other submissions are made about the impact and significance 

of the status of administration (paras 17-21) which in my view do 
not address this issue adequately or at all. 
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The second period of time: 
 

26 The SBM period of ownership falls in a separate category in the 
objector’s submissions. 

 
27 It is submitted that SBM falsely suggested it needed more time 

to develop its work program as it had already entered into 
negotiations with Saracen in August 2005 to sell the tenement.   

 
28 It is submitted that SBM had no intention of meeting its 

expenditure requirement and it deliberately chose to negotiate the 
sale instead. 

 
Section 102(2)(d)  
 

29 In respect of section 102(2)(d) it is submitted by the 
objector/plaintiff that the rainfall reading taken 50 km from Lake 
Carey, the tenement, is not evidence of the unworkability of the 
tenement at the time.  It is submitted this is irrelevant to the facts in 
issue.  It is put that there is no evidence that any of the 
administrators considered the issue of restricted access to the lake.   

 
30 It is also put that conventional methods of exploration could 

have been commenced but were not and that there is no evidence 
that water on Lake Carey would have impeded mining activity. 

 
Section 102(3) 
 

31 It is submitted that had the legislators wanted to provide for the 
analogous position advocated by the applicant in respect of Mining 
Regulation 102 they would have done so.  It is submitted that the 
applicant’s analogy is insupportable.  

 
Further 
 

32 It is further submitted that Saracen knew when it signed for the 
purchase of the tenement on 14 October 2005 that the expenditure 
had not been made and that this militates against a 
recommendation for the exemption.  Saracen signed the agreement 
to purchase the tenement on 14 October 2005, after the conclusion 
of the reportable year, and it is submitted therefore that none of its 
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evidence is relevant (or admissible) to the application for 
exemption. 

 
33 It is also submitted that the joint venturer Richmond could have 

made good the requirements under the Act and failed to do so.  No 
explanation has been given for this failure. 

 
34 Finally it is argued that as the Minister has refused to grant an 

extension of term to the applicants and that this refusal is made 
upon the same factual basis as this application that is a clear 
indication that the minister is unlikely to grant the Exemption 
Application and that this is persuasive against the present 
application. 

 
THE APPLICANT/DEFENDANT’S RESPONSES: 
 

35 It is convenient to commence with the last of the 
objector/plaintiff’s submissions. 

 
The Minister’s decision on the extension of term application 
 

36 The applicant submits that the extension of term application is 
not relevant to this application as the grounds on which such 
Regulation 23AB applications can be granted differ from those on 
which a Section 102 application for exemption can be made.  It is 
submitted that the focus of each inquiry differs even if the factual 
material were similar.  The outcome of the extension of term 
application is rendered even more irrelevant by the lodgement of 
mining lease applications pursuant to section 67.  

 
37 It is my view that the inquiries are separate and distinct even if 

based on similar factual matters.  It is also my view that it would 
be wholly inappropriate for me to take the view that as the minister 
concluded one application in a particular fashion that should or 
would influence my inquiry.  It does not.  It should not.  The 
argument is unhelpful and I do not accept it. 

 
The argument that exploration could have commenced 

 
38 The applicant submits that there is uncontested evidence to the 

contrary of the objector/plaintiff’s assertions that exploration could 
have been commenced.  The evidence is uncontested to the extent 
that no contrary evidence was put and cross examination did not 
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address or undermine the evidence.  At transcript p 27 there is 
evidence that the drilling rig and gravity team could not have been 
put in place before the end of the year.  At transcript p30 it was 
contended that even the gravity survey and standard air-core 
drilling would have been prevented by wet conditions.  Efficiencies 
of scale, cost and isolation needed to be taken into account 
(transcript p49 and p51). 

 
39 On the balance of probabilities I have formed the view that the 

position put by the applicant/defendant is persuasive and I accept 
that in all the circumstances the exploration plan could not be 
activated as is suggested by the objector/plaintiff. 

 
Relevance of events occurring outside the reporting year. 

 
40 The applicant submits that the evaluation of the data and the 

development of the plan of exploitation of the tenement is clearly 
outlined in the evidence and amongst the documents tendered and 
that events occurring outside the reporting year are not irrelevant.  
The applicant relies upon section 102(2)(b) and the decision in 
Horizon Mining Ltd and Jindalee Resources Ltd v MPF 
Exploration Ltd [2005] WAMW 11 @ paras 80-84. 

 
41 It is my view that the objector’s arguments in relation to this 

issue are unpersuasive.  I am persuaded that Saracen reviewed the 
SBM plans and that this evidence corroborates that SBM did 
evaluate and plan exploration during the reporting year, that this 
work was of assistance and would result in work being undertaken 
in the future. 

 
Relevance of section 101 of the Mining Act as to question of 
whether administration should be a factor considered. 

 
42 The applicant/defendant submits that section 101 simply 

provided that plaints are not stayed when the registered holder is 
the subject of a winding up order or where a provisional liquidator 
has been appointed.  In the circumstances the section relates to 
plaints only and not applications for exemption.  It is also argued 
that section 101 is a procedural provision and not substantive.  The 
applicant reasserts its position that the relevant inference to be 
drawn in reference to administration and grounds for exemption is 
the analogy with regulation 102(2) that an exemption should be 
granted. 
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43 I accept the arguments advanced by the applicant in this regard 

and find the argument raised by the objector/plaintiff unpersuasive. 
 

Administrators’ statement that the company would trade as 
usual. 

 
44 The applicant submits that a ‘trade as usual’ statement by 

administrators did not mean that the company or the tenement 
holder was in a position to embark upon exploitation of the 
resource.  The objector’s submissions in this regard demonstrate a 
lack of understanding about the position the administrators found 
themselves in pursuant to their obligations under Part 5A of the 
Corporations Act 2001.  The applicant submitted that this 
statement simply meant that the administrators had assumed their 
responsibility and duty of care to act in a manner to maximise the 
return to creditors. 

 
45 It was submitted that the continuation of operational mining 

enterprises might fall within the administrators responsibilities but 
embarking upon exploration activities would not. 

 
46 I accept the applicants propositions in this regard and do not 

adopt the reasoning of the objector/plaintiff. 
 

Richmond’s (joint venturer) interest and obligations 
 

47 The applicant rejects the objector’s assertion that Richmond 
should have assumed the responsibility of conducting exploration 
activities if the other joint venturer could or would not.  The 
applicant submits that Richmond had a ‘free carried interest’ (para 
20 of submissions 18/12/2006).  The applicant refers to Newmont 
Duketon Pty Ltd v Angelopolous [2006] WAMW 20 @ 102, 109-
113 where it was determined that where one joint venturer was in 
financial difficulty, if reasonable action is taken to ensure the 
expenditure commitment is met in the future an application for 
exemption of expenditure would be granted even if the other joint 
venture partner could have met the expenditure commitment.  
Richmond was never understood to be a joint venturer for the 
purposes of managing the tenement and it was also understood that 
Richmond would not be required to contribute to expenditure. 
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48 There is no requirement that a joint venture be dissolved in the 
event of a failure by one to meet a contractual obligation or that the 
other party would assume the responsibility for the contractual 
commitment.  

 
Inference from negotiations 

 
49 The objector/plaintiff’s assertions about the rationale for the 

preparation of the exploration plan being for the sole purpose of 
obtaining the exemption recommendation was never put to the 
applicants witnesses.  The applicant objects to the argument, it 
having been mounted on speculation and it never having been the 
subject of cross examination, as is required pursuant to the rule in 
Brown v Dunn.  In any event the applicant argues that the argument 
lacks cogency in that the sale negotiations (relevant to a total of 
320 tenements) commenced in August 2005 and the extension 
application was dated 29 September 2005 at which time the 
exploration plan had been formulated.  The sale was not completed 
until 14 February 2006 so it was not known until then that SBM 
would not conduct the exploration outlined. 

 
 

DETERMINATION 
 

50 Having regard to all the matters put by the parties in this case I 
am of the view that the applicant has made out a case for the 
recommendation of a grant of an exemption from expenditure on 
the basis of all three grounds as argued. 

 
I recommend the application for exemption for grant. 

 
Plaint deferred for decision pending the Minister’s decision in 
respect of this recommendation. 

 

 

 

 


