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THE INTERLOCUTORY APPLICATION 

 

[1] This is an interlocutory application by Gerard Victor Brewer [Mr 

Brewer] filed 19 April 2016 seeking an extension of time to lodge 

objections to exemption applications 461850 and 461849 affecting 

Mining Leases 30/102 [M30/102] and 16/470 [M16/470] held by 

Carnegie Gold Pty Ltd [Carnegie Gold]. 

[2] Counsel for Mr Brewer filed an affidavit of Garry Hamilton Lawton 

sworn 18 April 2016, a further affidavit of Garry Hamilton Lawton sworn 

5 May 2016 and written submissions dated 3 June 2016 in support of the 

interlocutory application. Counsel for Carnegie Gold filed an affidavit of 

Timothy Paul O’Leary sworn 20 May 2016 and written submissions 

dated 17 June 2016 in opposition to the interlocutory application. In 

addition both parties made oral submissions at the interlocutory hearing 

on 28 June 2016. 
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BACKGROUND 

[3] On 12 January 2015 Mr Brewer lodged five applications for forfeiture 

against five tenements held by Carnegie Gold for non-compliance with 

expenditure conditions. The applications included application for 

forfeiture 460238 against M16/470 for the expenditure year ending 8 

December 2014 and application for forfeiture 460239 against M30/102 

for the expenditure year ending 10 December 2014. The applications for 

forfeiture were lodged before Carnegie Gold was required to lodge its 

Form 5 Expenditure Reports for the respective expenditure years. 

 

[4] On 30 January 2015 Carnegie Gold lodged five Form 36 Responses 

(dated 29 January 2015) denying failure to comply with the expenditure 

conditions in respect of each tenement. In relation to M30/102 and 

M16/470 both responses stated: “The sum to be reported in the Form 5 

Operations report for the expenditure year is expected to be in excess of 

the minimum requirement for the mining lease and in compliance with 

the Act”. It is noted that the responses were filed by an agent of Carnegie 

Gold and not by a lawyer. 

[5] On 6 February 2015, Carnegie Gold filed Form 5 Expenditure Reports 

in relation to M30/102 and M16/470. For M30/102 it claimed expenditure 

of $15,500 (minimum required being $11,600) and for M16/470 it 

claimed expenditure of $61,325 (minimum required being $57,700). 

[6] Also on 6 February 2015, Carnegie Gold filed exemption applications 

461850 and 461849 in relation to M30/102 and M16/470 seeking full 

exemption in relation to the minimum expenditure amounts. It is again 

noted that these applications were filed by an agent of Carnegie Gold and 

not by a lawyer.   

[7] On 12 March 2015, Allion Legal, solicitors, filed a “Notice of 

Appointment of Solicitor” on behalf of Carnegie Gold.  

[8] On 12 March 2015, Allion Legal emailed Mr Brewer’s solicitors, 

Lawton Legal, advising them that they were instructed to act for Carnegie 

Gold in relation to the five applications for forfeiture. They enclosed 

copies of the five responses filed by Carnegie Gold dated 29 January 

2015. They enclosed copies of the since filed Form 5 Expenditure reports 

in relation to four of the tenements, including those for M30/102 and 

M16/470. They advised that in relation to one of the forfeiture 

applications (E30/335) an application for exemption had been lodged. 
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They did not advise that exemption applications had also been lodged 

regarding M30/102 and M16/47. 

[9] On 16 March 2015 application for forfeiture 460238 was listed before 

the Coolgardie mining warden for first mention whereupon it was 

adjourned before the Kalgoorlie mining warden on 17 April 2015, to join 

up with the other four applications for forfeiture listed for first mention.  

[10] On 17 April 2015 one application was dismissed by consent and the 

other four applications transferred to appear before the Perth mining 

warden.  There is no note from the appearances that the presiding warden 

was advised of pending exemption applications in relation to M30/102 

and M16/47. 

[11] On 12 June 2015, the remaining four applications for forfeiture had 

their first appearance before the Perth mining warden. Programming 

orders were made in terms of a Minute of Consent orders signed by both 

Lawton Lawyers for Mr Brewer and Allion Legal for Siberia Mining. The 

programming orders required the filing of particulars of the applications 

for forfeiture by 10 July 2015 and the filing of particulars of the 

responses by 7 August 2015 with the matter adjourned to 14 August 

2015. There is no note from the appearance that the presiding warden was 

advised of pending exemption applications in relation to M30/102 and 

M16/47. 

[12] In Mr Lawton’s affidavit sworn 19 April 2016 at paragraph 14 he 

states he became aware of the exemption applications before the order of 

the 12 June 2015. In oral submissions made on 28 June 2016 Mr Lawton 

stated this was an error and it was actually in August 2015 that he first 

became aware of the exemption applications.  

[13] On 11 August 2015, Lawton Lawyers (for Mr Brewer) filed 

particulars (statement of facts) in relation to its application for forfeiture.  

[14] On 14 August 2015 the Perth warden made orders by consent 

extending the time for both parties to file their particulars.  

[15] On 30 September 2015, Gilbert + Tobin, solicitors, filed a “Notice of 

Appointment of Solicitor” on behalf of Carnegie Gold. On the same date 

they emailed Lawton Lawyers advising they were acting and by 

agreement further orders were made by the Perth warden extending the 

time for Carnegie Gold to file particulars of response. 
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[16] On 17 November 2015 particulars of response were filed on behalf of 

Carnegie Gold. These particulars confirmed that Carnegie Gold had 

expended in excess of the required minimum expenditure for M30/102 

and M16/47. 

 

[17] On 17 December 2015, Lawton Lawyers wrote to the DMP stating 

that the exemption applications, in circumstances where there had been 

full expenditure, were an abuse of process and that they should be refused 

and that they were delaying the hearing of the applications for forfeiture. 

No extension of time to lodge objections was sought. 

[18] On 1 March 2016, Lawton Lawyers emailed the DMP querying the 

status of the exemption applications on the DMP register as “lapsed”. On 

31 March 2016 Lawton Lawyers were advised by DMP that: “… the 

applications were incorrectly recorded as “lapsed” in the register, this has 

now been rectified and the applications are now entered as recorded. The 

applications will be assessed and a decision will be made in due course.” 

(It is clear, therefore, that as at 31 March 2016, despite being filed on 6 

February 2015, the applications for exemption had not been determined 

by the Minister pursuant to section 102(5) of the Mining Act). 

[19] On 5 April 2016 Lawton Lawyers wrote to Gilbert + Tobin advising 

they were instructed to lodge objections to the extension applications and 

asking if they would consent to their late filing. This was not consented to 

by Gilbert + Tobin and on 19 April 2016 the interlocutory application for 

an extension of time to lodge the objections was filed. 

 

THE LEGISLATION 

[20] Section 102(1) Mining Act 1978 (WA) [Mining Act] provides:  

“Exemption from Expenditure Conditions 

(1)  Subject to this Act, on an application (an application for 

exemption) made, as prescribed, by the holder of a mining 

tenement (other than a retention licence) or his authorised agent 

prior to the end of the year to which the proposed exemption 

relates, or within the prescribed period after the end of that year, 

the holder may be granted a certificate of exemption in the 

prescribed form totally or partially exempting the mining tenement 

to which the application relates from the prescribed expenditure 

conditions relating thereto, in an amount not exceeding the amount 

required to be expended - ...” 
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[21] Section 102(5) of the Mining Act provides: 

“An application for exemption –  

(a) where an objection is lodged, shall be heard by the warden; but 

(b) otherwise, shall be forwarded to the Minister for determination by 

the Minister.” 

[22] Regulation 146(2) of the Mining Regulations 1981 (WA) [Mining 

Regulations] provides: 

“1. An objection shall be in the form of Form 16; and 

 2. Objection shall be made within 

(a) …; or 

(b) in any other case – 35 days after the day the application being 

objected to is lodged, 

or such further period as the warden considers reasonable.” 

[23] Section 162B of the Mining Act provides:  

“Extension of prescribed period or time 

1. If this Act provides for something to be done within a prescribed 

period or a prescribed time, the Minister or a warden may, in a 

particular case, extend the period or the time for doing the thing. 

2. The power in subsection (1) may be exercised whether or not the 

prescribed period has ended or the prescribed time has passed.” 

 

THE SUBMISSIONS  

Submissions for Mr Brewer 

[24] Counsel for Mr Brewer submitted that: 

1. Despite a longstanding practice of the DMP to notify applicants for 

forfeiture of the subsequent filing of exemption affidavits (see 

annexure GHL17 in affidavit of Garry Hamilton Lawton sworn 5 

May 2016), this was not done in this case for some reason. 

2. The Form 36 Responses lodged on 30 January 2015 did not state 

that exemption applications were to be filed. 
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3. When Allion Lawyers commenced acting, neither Lawton Lawyers 

not the warden were advised that exemption applications had been 

filed and were pending regarding M30/102 and M16/47. 

4. The Form 5 Expenditure Reports for M30/102 and M16/47 claim 

expenditure in excess of the minimum required. To claim 

exemption from expenditure in such circumstances is an abuse of 

process. 

5. By 1 March 2016 the applications were incorrectly entered into the 

DMP registry as “lapsed”. It was submitted that when applications 

are yet to be determined they are usually entered as “pending”. 

This incorrect entry as “lapsed” led Lawton Lawyers to believe 

they had been dealt with when they were in fact still pending. 

6. Still being pending, Mr Brewer seeks to lodge objections to the 

applications for extensions and seeks an extension of time to do so. 

[25] Counsel for Mr Brewer submitted that both reg 146(2) and s 162B 

allow the warden to grant an extension of time.  

[26] It was submitted that previous cases on reg 146(2) focus on the period 

of time and whether it is reasonable. It is submitted that taking into 

account the circumstances of this matter, the time is reasonable.  

 

[27] In any event, it was submitted that s 162B, which was only introduced 

into the Mining Act in 2012, now gives the warden an unfettered 

discretion to extend time. It was submitted that taking into account the 

explanation for the delay, the merits of the exemption applications, the 

prejudice to the applicants for exemption and other factors, the extension 

of time to lodge objections should be allowed.  

 

Submissions for Carnegie Gold 

 

[28] Counsel for Carnegie Gold opposed the extension of time application 

on the basis that: 

1. No adequate explanation was provided for the delay in seeking to 

lodge the objections. 

2. The period of time for the extension was not reasonable and was been 

exacerbated by the actions of Mr Brewer. 

3. Carnegie Gold would suffer prejudice if the extension of time 

application was granted.  
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[29] It was submitted that there is no requirement in the Act or Regulations 

that require an applicant for exemption to notify an applicant for 

forfeiture that an application for exemption has been filed. It was 

submitted that the fact an exemption application has been filed is publicly 

available by reference to the DMP register.   

 

[30] It was submitted that even if counsel for Mr Brewer did not know 

about the applications for exemption until August 2015, there was still a 

delay until at least December 2015 (or March 2016) when Lawton 

Lawyers took any action. Why weren’t the objections and extension of 

time thereto sought to be lodged in August 2015?  
 

[31] It was submitted that regulations imposing time constraints exist for a 

reason and that tenement holders should be able to work their tenements 

without the uncertainty of applications being able to be brought against 

them at any time.  

 

[32] It was submitted that there is nothing in the Act or Regulations that 

prevents an application for exemption where there has been expenditure 

in excess of the minimum and that such an application was not an abuse 

of process.  

[33] It was submitted that Carnegie Gold would suffer prejudice if the 

application for extension of time was granted. Reference was made to the 

programs of works that had been submitted by Carnegie Gold (as 

annexed in the affidavit of Timothy Paul O’Leary). It was submitted that 

to allow the extension of time would cause delay which would in turn 

create uncertainty over Carnegie Gold’s tenure of the tenements and its 

plans to carry out the proposed work. 

[34] It was accepted that both reg 146(2) and s 162B allow an extension of 

time to be granted. It was submitted that under reg 146(2) the time of the 

delay was not reasonable and no adequate explanation had been given. It 

was submitted that under s 162B there was no reasonable basis as to why 

the discretion should be exercised. It was submitted that in all the 

circumstances the extension of time application was not reasonable, that 

Carnegie Gold would suffer prejudice and that the extension of time 

application should be refused.   
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CONCLUSION 

 [35] Whilst under reg 146(2) an objection can be lodged within “such 

further period as the warden considers reasonable”, the introduction of s 

162B into the Mining Act now provides an additional, general ground for 

the granting of an extension of time. 

[36] The general discretion under s 162B is unfettered. The length of the 

delay, the reasons for the delay and the prejudice to the parties are some 

of the factors to be considered in exercising the discretion.  There is no 

time limit within which an extension application must be made and each 

case must be considered on its individual circumstances and merits.  

[37] In this case there have been a number of anomalies that have arisen.  

[38] Firstly, in my view, the Form 36 responses filed by Carnegie Gold and 

the subsequently filed Form 5 Expenditure Reports showing expenditure 

in excess of the minimum required may have reasonably given an 

impression that exemption applications were not going to be filed. This 

impression carried on when subsequent correspondence by Carnegie 

Gold’s former solicitors, Allion Legal, on 12 March 2015 referred to an 

application for exemption in relation to E30/335 but not in relation to   

M30/102 or M16/47. 

[39] Secondly, despite a general practice by the DMP of notifying 

applicants for forfeiture of subsequently filed applications for exemption, 

in this case this was not done for some reason. Although there is no legal 

requirement for this to occur, I accept that it is a general practice and 

therefore potentially constitutes a denial of natural justice. 

[40] Thirdly, in subsequent wardens court proceedings relating to the 

forfeiture applications it appears that neither Lawton Lawyers nor the 

warden was informed by Allion Legal that the applications for exemption 

were pending. Given that forfeiture proceedings fall away following 

successful exemption applications and are therefore dealt with first, for 

Allion Legal not to inform the warden of the exemption applications, 

especially when programming orders were being made, was potentially a 

breach of Allion Legal’s duty to the court. 

[41] That being said, it is accepted that Lawton Lawyers did become aware 

of the applications for exemption in August 2015 yet no further action 
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was taken in relation to them until 17 December 2015 when Lawton 

Lawyers wrote to DMP. Though even then, this letter requested that the 

exemption applications be refused (by the Minister) and did not indicate 

an intention to lodge objections to them.  

[42] Nothing further was then done by Lawton Lawyers until March 2016 

when enquiry was made as to the entry of the exemption applications on 

the register as “lapsed”. It turns out this was an incorrect entry by DMP. I 

accept that this entry could have caused Lawton Lawyers to consider the 

applications for exemption as having been dealt with when they were still 

pending.  

[43] Currently, the applications for exemption have not been dealt with by 

the Minister under s 102(5). This is despite the applications for exemption 

being filed on 6 February 2015. This is a lengthy delay. There is no 

explanation before the warden (from the DMP or the Minister) as to the 

reasons for this delay. The delay would appear to be no fault of either Mr 

Brewer or Carnegie Gold. 

[44] Given that the applications for exemption have are still pending, Mr 

Brewer now seeks to lodge objections to them and seeks an extension of 

time to do so. Although well out of time, there is no prohibition on 

seeking an extension of time to do so.  

[45] Accepting that Lawton Lawyers found out about the applications for 

exemption in August 2015, their letter to the DMP on 17 December 2015 

made no mention of an intention to make applications for objection. They 

did not then file the application for extension of time until April 2016 

(after noticing the entry of the applications as “lapsed” on the DMP 

register in March 2015). This raises valid questions as to why they didn’t 

bring the application for extension in August 2015. Counsel for Carnegie 

Gold rightly point out that this delay is of their own doing. It can be 

inferred from those facts that Mr Brewer may have changed his mind 

about making the objections, having previously decided not to and to let 

the Minister rule upon them. Deciding to lodge objections to applications 

at any stage of the proceedings or even changing one’s mind about it are 

not prohibited. They are merely factors to be considered along with all 

the other factors in an extension of time application.  
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[46] Although there is nothing in the Mining Act or Regulations that 

prohibits an application for exemption being brought where expenditure 

is in excess of the minimum required, it does in my view seem unusual. 

Neither party referred me to any authorities to say that it was an abuse of 

process or otherwise. Accordingly, in my view, it is a matter which may 

be in the public interest to be decided upon in the warden’s court upon 

objection.  

[47] Regarding prejudice to Carnegie Gold, although Carnegie Gold have 

lodged programs of works in relation to the tenements and allowing the 

extension of time to lodge the objections may cause delay and therefore 

uncertainty in relation to their titles, it must be said that there has already 

been delay. Given the current track record, it may be that a hearing before 

a warden could occur more expeditiously than its current trajectory.  

[48] Taking all of these factors into consideration and giving them due 

weight, I am of the view that an extension of time to lodge objections is 

not unreasonable in the circumstances pursuant to s 162B. Having 

allowed the extension of time under s 162B I do not need to consider reg 

146. 

[49] Accordingly I order that the time for Mr Brewer to lodge objections to 

exemption applications 461850 and 461849 be extended to seven days 

after the date of this order. 

 

 

__________________ 

Warden Hall 

 


