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REASONS FOR DECISION

Introduction

1 These reasons are to be read in conjunction with the decision of Justice 

Pritchard in Strother v Tavener and Others [2016] WASC 85.

2 In light of the determination made by Her Honour in the above decision I am 

asked to give directions as to the future conduct of the pending proceedings. I 

have received submissions from the Applicant dated 30 September 2016 and 

submissions from the Objector dated 27 January 2017.

3 The current position is that the Application for Exemption, which had been 

forwarded to the Minister pursuant to an earlier order of Warden Tavener, has 

been returned to the Warden’s Court. The Objections in relation to the 

Applications for Exemption were not served in accordance with the time 

prescribed by the Mining Act 1978/Regulations 1981 (“the Act and “the 

Regulations”) and are as a result, it is submitted by the Applicant, are 

irregular.

4 Justice Pritchard, in the aforementioned case, did not disturb the earlier position 

of the decision of Warden Tavener made on 14 February 2016 refusing an 

application to extend time for service of the Objections to the Exemption 

Applications.

5 As a consequence of the above background the Applicant for Exemption now 

submits the Warden has power, pursuant to Regulation 139 of the Mining 

Regulations, to determine proceedings without a substantive hearing where 

there has been a non-compliance with the requirement of Part VIII of the 

Mining Regulations. In this case, the non-compliance relied upon is the 

Objector’s failure to serve the Objections to Exemption as soon as practicable 

after it is made as required by regulation 146(3) Mining Regulations 1981.
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This, it is submitted, would result in the necessary pre-condition for the referral 

of the application for exemptions to the Minister without a substantive hearing 

being met.

The submission is, in effect, that the objections ought be dismissed or somehow 

otherwise disregarded.

6 For its part, the Objector submits the Warden is required to hear the application 

for exemption and should allow the Objectors to appear and take part in that 

hearing. The Objectors submit that the objections remain extant as there was 

no order of Warden Tavener to dismiss.

7 The Objector submits the Warden could not forward the application for 

exemption to the Minister by reason of section 102(5)(a) of the Mining Act - 

which requires that any Objection, where lodged, “shall be heard by the 

Warden

8 The Mining Regulations 1981 provide:

“139. Default determination
(1) Except as provided in the Act, if a party does not comply with a 

requirement of this Part, a summons or an interlocutory order or 
direction of the warden, the warden may —

(a) order the party to pay the costs occasioned by the 
noncompliance irrespective of the final determination of the 
proceedings; or

(b) determine the proceedings without a substantive hearing.
(2) An order under subregulation (l)(a) may direct that costs be paid 

forthwith

“146. Making an objection
(1) An objection shall be in the form of Form 16.

(2) An objection shall be made within —

(a) where the application being objected to is for a mining 
tenement relating to private land —

(i) 21 days of the day on which the person was served
with a copy of notice required to be given under 
section 33(1); or
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(ii) 35 days after the day on which the application is 
lodged, whichever period ends later; or

(b) in any other case — 35 days after the day the application 
being objected to is lodged,

or such further period as the warden considers 
reasonable.

(3) The objector shall serve a copy of the objection on the applicant as 
soon as practicable after the objection is made ”.

9 Regulation 139(1) provides that the consequences of non-compliance with the 

procedural requirement Part VIII of the Mining Regulations are dealt with by 

conferring upon the Warden’s discretionary power (confirmed by the use of the 

word ‘may’) to order costs or determine proceedings about a substantive 

hearing. It is submitted that the use of the word ‘or’ is a direct indicator that 

the consequences of non-compliance are not automatic but, rather, the Warden 

has a further discretion to determine the consequences of non-compliance after 

the exercise after proper consideration.

10 Applications for Exemptions are to be dealt with in accordance with section 

102 of the Mining Act that section provides inter alia:

“(5) An application for exemption -

(a) Where an objection to the application is lodged it shall be heard 
by the Warden;

(b) Otherwise, shall be forwarded to the Minister for determination 
by the Minister.

(6) The Warden shall as soon as practicable after the hearing of the
application transmit to the Minister for his consideration the notes of 
evidence and any maps or other documents referred to therein and his 
report recommending the grant or refusal of the application in setting 
out his reasons for that recommendation. ”

11 In Grey v Pearson (1987) 6 HL 61 Lord Wensleydale stated:-

“I have been long and deeply impressed with the wisdom of the rule, now, I 
believe, universally adopted, at least in courts of law in Westminster Hall, 
that in construing wills and indeed statutes, and all written instruments, the 
grammatical and ordinary sense of the words is to be adhered to, unless 
that would lead to some absurdity, or some repugnance or inconsistency
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with the rest of the instrument, in which case the grammatical and ordinary 
sense of the words may be modified, so as to avoid that absurdity and 
inconsistency, but no farther

12 On a plain reading of si02 it seems the triggering process requiring an 

objection to be heard by the Warden is the lodgement of the objection. 

S102(5)(a) does not require service of that objection. On its face that would 

seem to be a direct contrast with the mandatory requirements for service 

indicated by the use of the word “shall” in r 146(3). In my view, the 

requirement for service is a requirement aimed at ensuring that an objection to 

be heard by the Warden is heard on the basis that all concerned parties are 

given procedural fairness. The time limits imposed on service mean that the 

rights to be heard, on objection, can only be exercised where notice is given to 

the other party, by way of service, in a timely manner. In other words the right 

is not unfettered.

13 The discretion open to me in the exercise of the powers under rl 39, could it is 

argued allow me to deal with the Exemption in the manner urged by me by the 

Applicant for Exemption i.e. to proceed without a substantive hearing. That 

ignores the requirement for a hearing contemplated by sl02(5)(a) at the part 

where an objection is lodged.

14 The role of the Warden has been described as a “filtering” role see Warden 

French; ex parte Serpentine Jarrahdale Ratepayers Association (1994) 11 

WAR 315. As many matters as may be brought to the attention of the Minister, 

as is reasonably and practicable to do so should be aired before the Warden. In 

this instance a hearing ought take place to allow the Applicant for Exemption 

the opportunity to establish (or not) grounds and for a recommendation. The 

Warden having heard those grounds can make an informed recommendation to 

the Minister.

15 To suggest, as the Objector does, that the objection although not served, still 

requires an opportunity for the objector to be heard results in an absurdity in 

that it renders the provisions of Regulation 146(3) and Warden Tavener’s
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earlier determination nugatory Project Blue Sky Inc v Australian 

Broadcasting Authority (1998) 194 CLR 355. It is, in effect, a submission that 

states

“You must hear the objection and ignore the requirement for service

That submission, in my opinion, can’t be sustained. The right to be heard is 

conditional upon timely lodgement and filing of an objection.

16 The objection has, in my view, no further standing in the exemption 

proceedings.

17 A hearing, as contemplated by sl02(5)(a) may be dealt with orally or on the 

papers.

19 I will hear from the parties in relation to any consequential orders.
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