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Introduction

1 By Plaint 459299 dated 17 December 2014 Paynes Find Gold Limited (Paynes) 

claimed against the Respondent, Mark Ferrier, (Ferrier) in the following terms

The claimant claims that -

“(1) At all material times, the plaintiff was and is:

(a) The company duly incorporated under the Corporations Act 2001 

(Cth);

(b) The holder of a mining tenement M59/244 (among others);

(2) At all material times the Respondent was the sole shareholder of MJF 

Mining Services WA Pty Ltd (MJF).

(3) On the 3rd of June 2015, the Plaintiff and MJF entered into a written 

services agreement whereby the MJF agreed to provide mining services 

to the plaintiff (Agreement).

(4) It was an express term of the Agreement that MJF may lodge a caveat 

under the Mining Act over all or any of the Plaintiffs tenements 

affecting MJF’s interest under the Agreement, if the Law permits or the 

practice allows.

(5) On the 1st of October 2013 the Plaintiff terminated the Agreement.

(6) On the 14th of November 2014, the Respondent lodged a consent caveat 

on the plaintiffs mining tenement (E59/244)

(7) As the Respondent was not a party to the Agreement, the Respondent 

has no basis for lodging the caveat pursuant to the Agreement or 

otherwise.”
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2 As a consequence of the above the plaintiff, Paynes, seeks the following by 
way of relief:-

(a) Direction be made that the caveat be removed from the Plaintiffs 

tenement, pursuant to section 122E(2) of the Mining Act 1978;

(b) A permanent injunction be granted preventing the Respondent and or 

MJF Mining Services WA Pty Ltd from lodging a caveat on the 

Plaintiffs tenement, purportedly pursuant to the Agreement;

(c) The Respondent pay the Plaintiffs costs of the proceedings.

3 Plaint 459298 was also filed by Paynes against Ferrier in identical terms save 

and except that it references mining tenement 59/10.

4 To both plaints Ferrier initially responded on 10 March 2015 in identical terms 

alleging:

(1) I currently have a Statement of Claim in the New South Wales District 

Court against Paynes Find Gold Limited to recover the monies I am 

owed to Paynes Find Gold;

(2) Paynes Find Gold Limited are closing the business and selling all assets, 

if the Warden’s Court was to remove the caveats on M59/10 and 

M59/244 there would be no assets to settle my court case;

(3) The Board of Directors of Paynes Find Gold gave me permission to 

place caveats on the lease when I start work of their tenements; or

(4) I am asking the Warden’s Court to hear this matter once the New South 

Wales District Court deals with the Statement of Claim.

5 Amended responses to the Plaints were filed on 1 May 2015 in the following, 

identical, terms:

Take notice that I intend to defend the plaint in this proceeding on the 

following grounds -
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(1) The Respondent admits Paragraphs 1, 2, 3 and 4 of the Claim.

(2) The Respondent denies Paragraph 5 of the Claim and says:

i. Subsequent to the 3rd June 2013, the Respondent became aware 

that the Plaintiff could not meet its obligations under the terms of 

the Services Agreement, as a result of which MJF Mining 

Services Pty Ltd could not undertake the contracted services.

ii. At that time, approximately 14,000 tonnes of tailings and oversize 

were on site on Paynes Find Gold’s tenements.

iii. On or about the 8th July 2013, the Plaintiff and Respondent 

entered into an oral agreement whereby the Respondent would 

crush the tailings on site.

(3) It was a term of the oral agreement that its further terms would be in 

accordance with the Services Agreement and that a further written 

agreement would be prepared by the Plaintiff.

(4) Pursuant to the oral agreement, the Respondent prepared to commence 

work at the site. Before the Respondent undertook the crushing, 

however, the Plaintiff repudiated the oral agreement.

(5) As a result of the action of the Plaintiff, the Respondent is entitled to 

payment for work done, and/or for his costs in preparing to carry out the 

oral agreement and/or for loss of profits he would have received had the 

crushing been completed.

(6) Despite requests made to the Plaintiff for a payment and/or 

reimbursement, no payment has been received.

(7) The Respondent admits Paragraph 6 of the Claim.

(8) The Respondent denies Paragraph 7 of the Claim and says that the right 

to lodge a caveat was a term of the oral agreement.
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(9) The Respondent denies the Plaintiff is entitled to the relief claimed or 

any relief.

6 In relation to the conduct of these proceedings orders were made by the 
Warden’s Court on the 10th June 2015:-

(1) That within proceedings be stayed pending the outcome of District Court 

Proceeding 1141 of 2015;

(2) The parties have liberty to apply on 72 hours’ notice;

(3) Cost in the cause.

7 District Court action Perth Civil 1141 of 2015 appear to result from the District 

Court New South Wales proceedings being transferred to the District Court 

Perth. If I am wrong about this then the District Court action appears to be in 

identical terms to that contemplated by Ferrier’s initial response.

8 The Perth District Court action was dismissed on 13 March 2016 pursuant to 

District Court Rules 2005 (WA) regulation 44G - in that the Plaintiff, Ferrier, 

failed to pursue the action in a timely manner.

9 Upon being informed of the above, by the solicitors for the Paynes, I made the 

following orders in the Warden’s Court:-

(1) Proceedings adjourned to mention only to Perth Wardens Court 

18 November 2016;

(2) Parties and or representatives are required to appear. In absence of the 

appearance the matter is to be determined pursuant to regulation 139 of 

the Mining Regulations.

10 It was unclear to me whether there was an appearance of the parties on 

18 November 2016 or if indeed Ferrier was advised of the order that had been 

made requiring his appearance.
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11 The matter was further adjourned to the 16 of December 2016 and the parties 

were again directed that in the absence of an appearance on that date the matter 

would be dealt with under Regulation 139 of the Mining Regulations 1981.

12 Ferrier was advised of the Direction by letter dated 1st of December 2016.

13 Ferrier failed to appear on the 1st of December and an order was made that the 

Plaints be determined pursuant to regulation 139 of the Mining Regulations.

14 Regulation 139 provides

139. Default determination

(1) Except as provided in the Act, if a party does not comply with a 
requirement of this Part, a summons or an interlocutory order or direction 
of the warden, the warden may —

(a) order the party to pay the costs occasioned by the noncompliance 
irrespective of the final determination of the proceedings; or

(b) determine the proceedings without a substantive hearing.

(2) An order under sub-regulation (l)(a) may direct that costs be paid 
forthwith.

15 By affidavit sworn the 9th of June 2015 Guy Timothy Peterson, Solicitor for the 

Plaintiff states

(4) on 14th of September 2014, the respondent lodged caveats on the 
plaintiffs tenements, relying on a written agreement between the 
plaintiff and MJF Mining Services WA Pty Ltd;

(5) on 31st of March 2015 the respondent commenced proceedings against 
the plaintiff in the District Court of Western Australia in relation to an 
alleged oral agreement.

16 The alleged oral agreement is said to have been entered into on or about 8 July 

2013.

17 An inspection of the caveats reveals they were lodged on the basis of “Breach 

of agreement money owed for work”. It is not evident to me that the assertion
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made by Mr Peterson in paragraph 4 of his affidavit is correct. It is clear from 

the pleading that Ferrier relies upon the oral agreement as the basis for lodging 

the caveats.

18 It is not arguable, and/or, no agreement has been put forward by Ferrier that he 

can rely on an agreement between Paynes and MJF to create, for himself, a 

caveatable interest in the tenements.

19 In relation to any oral agreement, the non-existence of same is neither refuted:

1) in the pleading by Paynes; nor

2) by evidence filed by Paynes.
i

20 The dismissal of the District Court Perth action was an administrative 

dismissal, not a dismissal made on the merits of the case pleaded by Ferrier.

21 In the circumstances I would decline to determine this matter pursuant to 

regulation 139 solely on the basis of conflicting pleadings. I will however give 

each party a further opportunity, should they wish to do so, to file further 

affidavits which may assist me.

22 I am not prepared to grant any relief as against MJF in these proceedings as it is 

not a party to them, and it has not been afforded procedural fairness in regard to 

the opportunity to be heard in relation to the relief sought.

ORDERS

Plaints 459298 and 459299:

1) The Plaintiff do file and serve with 14 days any affidavit of evidence it 

intends to rely upon in support of its contentions re the existence (or 

otherwise) and terms of any oral agreement said to be entered into on 

8 July 2013.
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2) Within the further period of 14 days the respondent is to file and serve any 

responding affidavit.

3) Plaints adjourned mention only 10 March 2017 with the parties required to 

appear in person or through their representatives.

4) Liberty to apply on 72 hours’ notice.
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