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REASONS FOR DECISION

Introduction

1 Carnegie Gold Pty Ltd (“Carnegie Gold”) hold mining leases Ml6/470 and 

30/102.

2 The expenditure year for the mining leases end respectively on 8 and 10 

December 2014. On 12 January 2015 Brewer lodged applications for forfeiture 

affecting each of the mining leases.

3 On 20 January 2015 Carnegie Gold lodged responses to the application for 

forfeiture. By the response Carnegie Gold denied that it had failed to comply 

with the expenditure requirements for the mining lease, stated that the sums to 

be reported in the Form 5 Operations Report for the expenditure year was 

expected to be in excess of the minimum requirement for each of the mining 

lease, and stated that, in any event any failure to comply with the expenditure 

requirement was not of sufficient gravity to justify forfeiture of the mining 

lease.

4 On 6 February 2015 Carnegie Gold lodged Form 5 Operations Report for each 

of the mining leases. Those Form 5s showed the following expenditure:

(i) M16/470 total expenditure of $61,325.00 compared with the annual 

commitment of $57,700.00; and

(ii) M30/102 total expenditure of $15,500.00 compared with an annual 

commitment of $11,600.00.

5 On the same date, that is 6 February 2015, Carnegie Gold applied for 

exemptions from expenditure on each of the tenements seeking exemption from 

the expenditure condition under sections 102(2)(b), 102(2)(f), 102(2)(h), 102(3) 

of the Mining Act (WA) 1981 (“the Act ’). Those sections provide:
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102. Exemption from expenditure conditions

(1) Subject to this Act, on an application (an application for exemption,) made, 
as prescribed, by the holder of a mining tenement (other than a retention 
licence) or his authorised agent prior to the end of the year to which the 
proposed exemption relates, or within the prescribed period after the end of 
that year, the holder may be granted a certificate of exemption in the 
prescribed form totally or partially exempting the mining tenement to which 
the application relates from the prescribed expenditure conditions relating 
thereto, in an amount not exceeding the amount required to be expended —
(a) in respect to any mining tenement other than a mining lease, in any one 

year; and
(b) in respect to a mining lease, subject to subsection (7), in a period of 

5 years.

(2) A certificate of exemption may be granted for any of the following 
reasons —

(b) that time is required to evaluate work done on the mining tenement, 
to plan future exploration or mining or raise capital therefor; or

(f) that the ground the subject of the mining tenement contains mineral 
ore which is required to sustain the future operations of an existing 
or proposed mining operation; or

(h) that —
(i) the mining tenement is one of 2 or more mining tenements 

(combined reporting tenements,) the subject of 
arrangements approved under section 115A(4) for the filing 
of combined mineral exploration reports; and

(ii) the aggregate exploration expenditure for the combined 
reporting tenements would have been such as to satisfy the 
expenditure requirements for the mining tenement concerned 
had that aggregate exploration expenditure been apportioned 
between the combined reporting tenements.

(2a) In subsection (2)(h) —
aggregate exploration expenditure means expenditure —
(a) on, or in connection with, exploration for minerals on the combined 

reporting tenements; and
(b) worked out in a manner specified in the regulations.

(3) Notwithstanding that the reasons given for the application for exemption 
are not amongst those set out in subsection (2), a certificate of exemption 
may also be granted for any other reason which may be prescribed or 
which in the opinion of the Minister is sufficient to justify such 
exemption.
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6 On 4 July 2016 Brewer lodged objections to the Exemption Application.

7 On 22 August 2016 Carnegie Gold lodged particulars of the matters relied upon 

in support of the Exemption Application. For the puipose of the within 

interlocutory applications not necessary to consider those particulars.

8 On 23 September 2016 Mr Gerard Victor Brewer (“Brewer”) lodged an 

interlocutory application in the Exemption Application seeking that they be 

dismissed on the basis that they were an abuse of process. The application is 

supported by the affidavit of Gary Hamilton Lawton sworn 23 February 2017.

9 On 9 November 2016 the parties consent to the Warden making a 

determination as to a preliminary issue. That issue being:

“Whether, on a proper construction the Mining Act 1978 (WA), a 
holder of a mining tenement may apply for, and be granted, pursuant 
to section 102 of the Mining Act 1978 (WA) an exemption from 
expenditure conditions relating to the tenement in circumstances 
where the tenement holder has lodged a Form 5 Expenditure Report 
in which it has recorded expenditure of an amount that meets or 
exceeds the minimum expenditure commitment for the relevant 
year.”

10 Against that background the proper construction of the relevant provisions of 

the Act require consideration.

Brewer’s Submissions

11 Brewer contends that the question ought to be answered in the negative because 

as a matter of logic there is no requirement for exemption from expenditure 

where expenditure commitments have been met.

12 In this regard Mr Brewer points to Regulation 90 of the Mining Regulations 

1981 (“The Regulations”) which reads:

"Forms to be completed in accordance with directions.
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The form prescribed by these regulations shall be completed in accordance 
with such directions as is specified in the form as so prescribed. ”

13 An examination of the Form 5 Operations Report, a prescribed form under the 

Regulations, shows a requirement at page 2 that that reporter certify as follows:

“I certify that the information on pages 1 and 2 and Attachment 1 
“Summary of Mineral Exploration and/or Mining Activities” or Attachment 
2 “Summary of prospecting and/or small scale mining activities ” constitutes 
a true statement of the operations carried out and moneys expended on this 
mining tenement during the reporting period specified. ”

14 Mr Brewer submits that where such a certification is made stating that 

expenditure commitments have been met, as in this instance, then it is 

inconsistent and illogical for a tenement holder to thereafter seek to be granted 

an exemption from the obligation to make that expenditure pursuant to 

section 102.

15 Further, Mr Brewer relies on regulation 32(2) which provides:

“A person who, in a report required under section 82(1) of the Act, gives 
information that the person knows is false or misleading material respect 
commits an offence. ”

16 In light of the submissions made above and in circumstances, as is the case 

here, where the Respondent for the interlocutory application has chosen not to 

adduce any evidence to the contrary Brewer submits the Form 5 must be 

accepted as accurate and true and therefore no Exemption Application need be 

considered.

Carnegie’s Submissions

17 Carnegie Gold submits that “under expenditure” by a tenement holder is not a 

requirement prescribed by the legislation for a tenement holder to seek 

exemption. It says that there is nothing in the text of the Act or Regulations 

which precludes a tenement holder from applying for exemption in 

circumstances where the minimum expenditure condition has been met.
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18 In order to reach a conclusion in relation to the preliminary question it is 

necessary to have some understanding of the provisions of the Act as a whole.

19 Mining tenements have expenditure conditions prescribed to them pursuant to 

Regulation 31 of the Regulations. That regulation provides

“31. Expenditure condition

(1) The holder of a mining lease shall expend or cause to be 
expended in mining on or in connection with mining on the 
lease not less than $100 for each hectare or part thereof of the 
area of the lease with a minimum of $10 000 during each year 
of the term of the lease; but if the holder is directly engaged 
part-time or full-time in mining on the lease itself then an 
amount equivalent to the remuneration that the holder would 
be entitled to if engaged, under a contractual arrangement, in 
similar mining activity elsewhere in the district shall be 
deemed to have been expended:
Provided that where the area of a mining lease does not 
exceed 5 ha the minimum annual expenditure shall be $5 000.

(la) Expenditure incurred under subregulation (1) during the 
month in which the anniversary date of the commencement of 
the term of the lease occurs may be treated by the holder as 
expenditure incurred in either the year immediately preceding 
that anniversary date or the year starting from such date.

(lb) The specific provisions in regulation 96C, relating to 
allowable expenditure and non-allowable expenditure for the 
purposes of calculating expenditure under a lease, apply when 
calculating expenditure under this regulation.

(2) If a mining lease is surrendered then a pro rata reduction of 
the amount to be expended will apply in respect of each whole 
month from the date of surrender to the next anniversary date 
of the commencement of the term of the lease ”.

20 The holder of a mining tenement may be granted a Certificate of Exemption 

totally or partially exempting the mining tenement from the relevant 

expenditure conditions - si 02 of the Act.

21 The holder of a mining tenement is deemed to be relieved, subject to the 

conditions specified in the Certificate of Exemption, from obligations under the
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prescribed expenditure conditions relating to the mining tenement - si 03 of the 

Act.

22 Pursuant to s96(l)(2) of the Act the Warden may make an order for forfeiture 

of a mining tenement if any term or condition to which the mining tenement is 

subjected (including expenditure conditions) is not complied with. Such an 

order will not be made:

"... unless the Warden is satisfied the requirements of the Act in relation 
to such mining tenement have not been complied with in material respect 
and the manner is of sufficient gravity to justify the forfeiture of the mining 
tenement”.

23 Against that background Carnegie argue it would have been simple for the 

legislature to preface s 102(1) of the Mining Act with words to the effect of:

“Where the reported expenditure condition is below> the minimum 
expenditure condition for the year to which the Form 5 operation reports 
relate ...”

if it had intended to achieve an outcome which precluded Exemption 

Application where expenditure commitments had been met. It argues that no 

such qualification appears anywhere in si02 or si03 of the Act or Regulation 

54 of the Regulations.

24 That regulation provides, inter alia:-

“(1) An application for a certificate of exemption under section 102 
shall be made in the form of Form 18 and lodged with the 
prescribedfee.

(la) For the purposes of section 102(1), the prescribed period in which
an application may be made, after the end of the year to which the 
proposed exemption relates, is 60 days”.

25 The Form 18 Application for Exemption requires the Applicant to state:

“Amount of expenditure for which exemption is sought”
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26 On a plain common-sense reading of the Act no such amount can be specified 

where the Applicant has submitted a Form 5 certifying that expenditure 

obligations have been met.

27 Furthermore, in my view, Regulation 51(a) contemplates a timeframe which 

enables the certifier of the Form 5 ample opportunity to make an assessment as 

to whether:-

i. Expenditure requirements have been met; or

ii. An Application for Exemption needs to be made (and if so on what 

grounds).

28 In the context of the Mining Act the word ‘exemption’ means ‘immunity from 

liability, obligation, penalty, duty or authority’ to each other’s subject - Shorter 

Oxford English Dictionary.

29 A literal approach to interpretation is qualified in Grey v Pearson (1857) 6 

HLC 61 at 106 per Lord Wensleydale. He said:-

*7 have been long and deeply impressed with the wisdom of the rule, now,
I believe, universally adopted, at least in the court of law in Westminster 
Hall, that in constructing rules and indeed statutes in all written 
instruments the grammatical and ordinary sense of the words is to be 
adhered to, unless that would lead to some absurdity, or some repugnance 
or inconsistency with the rest of the instrument, in which case the 
grammatical and ordinary sense of the words may be modified, so as to 
avoid that absurdity and inconsistency but no farther

30 The exemption contemplated by the preliminary question is one which has 

retrospective operations - ie Carnegie is seeking relief for a past expenditure 

year. In my view, it is not the legislature’s intention to exempt someone from 

an obligation which they have already complied with. An absurdity would arise 

from the literal interpretation of the words, if the proposition advance by 

Carnegie were accepted - ie is in my view an absurd interpretation of the word 

‘exemption’ to suggest you could be exempt from spending money you have
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already spent. Put another way, the legislature did not intend to undo that 

which was done.

31 In support of their contention Carnegie further argues if the holder of a mining 

lease obtains an exemption for five years (as is permitted by si02(7) of the 

Mining Act, and continues to work the ground and in some years exceeds the 

minimum expenditure commitment (despite having obtained an exemption) it 

would be absurd to suggest that the holder is not entitled to enjoy the benefits 

of having obtained the exemption. In relation to that suggestion its relevance in 

answering the preliminary question is marginal having regard to the fact that:

I. SI02(7) contemplates seeking future exemptions (the exemptions being 

for “in the period of five years from the commencement of the year which 

the application relates”) as opposed to the position posed by the 

Preliminary Question, namely past exemptions;

II. In any event, the granting of a future exemption does not preclude 

expenditure nor does expenditure invalidate the exemption - The benefit 

of exemption remain, namely, protection from Forfeiture Applications.

32 Carnegie also argues that the fact that the minimum expenditure condition is 

met on the face of a Form 5 is not determinative of any application for 

forfeiture, in that it does not prevent an applicant for forfeiture lodging and 

proceeding with a forfeiture application before the Warden. That is true.

33 If an Application for Forfeiture is lodged over a tenement, despite the Form 5 

showing that expenditure conditions have been met, an applicant for forfeiture 

can test that expenditure by the tenement holder. In such a case the applicant 

for forfeiture must lead positive evidence to allege that the expenditure 

recorded on the Form 5 is not proper expenditure on or connected with mining 

and thereby put the tenement holder to proof of that expenditure. Commercial 

Properties Pty Ltd v Italo Nominees Pty Ltd (unreported WASC, FC, 16 

December 1988).
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34 Carnegie argues that if a tenement holder has recorded sufficient expenditure is 

precluded from seeking exemption whilst reasons for exemption exists they 

will, from time to time, be put to the expense of defending applications for 

forfeiture at a hearing before the Warden. They argue that this would create an 

outcome that cannot have been intended by the legislature in that a tenement 

holder who has failed to meet their expenditure obligations, that has obtained 

an exemption, would be at a more advantageous position than the tenement 

holder who has met their expenditure obligations who, but for that fact, could 

have obtained an exemption.

35 In response to that submission I make the following observations:-

I. Whilst it is true that, as Carnegie Gold has submitted, the Form 5 may be 

the subject of scrutiny in forfeiture proceedings, it remains the case, as 

observed by Pullin J in Re Minister; Ex parte Cazaly Iron Pty Ltd 34 

WAR 403 that s96(2) of the Mining Act provides that:-

“No order for forfeiture of a mining tenement shall he made unless 
the Warden is satisfied that non-compliance with the act is material 
and that the matter is of sufficient gravity to justify the forfeiture of 
the tenement. No recommendation for forfeiture of an exploration 
licence or a mining tenement may be made by the Warden unless the 
non-compliance with the act has sufficient gravity to justify 
forfeiture.

It follows, in my view, that in the event that there has been some 

minor slip or accident or inadvertence attached to the manner in 

which the Form 5 has been completed by Carnegie Gold then there is 

protection under legislation from forfeiture. Such protection would 

not, in my view, necessarily follow if a Form 5 has been completed 

in a manner which was demonstrably fraudulent or dishonest.

II. A tenement holder who has met its expenditure obligation has no 

need of an exemption. They do not risk forfeiture.
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III. I cannot see any circumstance in which a Warden would, in any 

Exemption Application, grant a Certificate of Exemption where it’s clear 

that the expenditure conditions have been complied with. What sum 

would be exempted?

To do so, in my view, would, to use the words suggested by Carnegie, 

result in “an absurd outcome”. Such outcomes should be avoided, see
__ iL

Pearce D & Geddes R Statutory Interpretation of Australia, 8 Edition, at 

2.4, page 36.

36 Finally, Carnegie poses as part of its submission the following proposition:

“The proposition by Mr Brewer, that an applicant for exemption ought not 

to be permitted where expenditure exceeds the minimum commitment, 

raises further questions: if the Mining Act and Regulations allow for an 

applicant for forfeiture to put a tenement holder’s expenditure in issue 

although the tenement holder has prima facie met its obligations, then 

why should the tenement holder be denied the opportunity to avail itself 

of possible defence (which defence might be put on the basis wholly 

unconnected with expenditure), in circumstances where otherwise if risks 

that some of its claimed expenditure is disallowed by the Warden in the 

course of the hearing of the forfeiture application.

37 In my view the answer to the proposition is that the Act contemplates that the 

Form 5 will be completed in compliance with the Act. If there has been non- 

compliance with expenditure it is in those circumstances that the Act 

contemplates that the tenement holder will apply for an exemption.

The Act expressly allows a challenge to expenditure by the jealous neighbour - 

s96(2).

In my view, the Act does not contemplate having an each way bet - i.e. saying 

on the one hand “I have met my obligation” whilst on the other saying “I 

haven’t met my obligation and seek exemption”.
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38 The dicta comments of Pullin J in Cazaly are insightful. In considering 

Division 7 of the Mining Act 1978 which deals with exemption from 

expenditure, His Honour stated:-

“There is a further purpose reflected by the Act. That is, that a tenement 
holder who has defaulted in compliance with the Act in some minor 
respect or because of some circumstances beyond the control of the 
tenement holder should not risk the loss of the tenement”

39 His Honour’s comments reflect the fact that the tenement will not be lost unless 

the default is of sufficient gravity. In the circumstances, posed by the 

preliminary question, no default is demonstrated let alone one of sufficient 

gravity. In the present instance Carnegie has not suggested other than it has 

met expenditure requirements.

40 The Act requires, as previously observed, that Form 5s are completed in an 

honest manner. It is moot that not all tenements where Form 5s are completed 

are subject to a challenge by “the jealous neighbour”. There is an industry, and 

greater public interest, in ensuring that Form 5s are completed in the manner 

contemplated by the Act. This leads to an efficient self-regulation of the 

mining industry.

41 Any practices which undermines this self-regulation, in my view, ought to be 

discouraged. Allowing a practice of completing Form 5s, certifying on the one 

hand that expenditure requirements have been met, whilst also allowing 

simultaneous Applications for Exemption from expenditure requirements is 

such a practice. It ought not be allowed to persist..

42 Finally, it is difficult to justify the expenditure, from the public purse of the 

cost of hearing an Application for Exemptions where Form 5s are filed 

certifying that expenditure requirements have been met.

43 Whilst not making a determination on the issue it seems that any Application 

for Exemption made in the face of a maintained position of expenditure

[2017] WAMW 7

Carnegie Gold Ply Ltd V Gerard Victor Brewer
Page 13



requirements having been met could be considered frivolous and render the 

maker of the applications subject to an award of costs, if challenged.

44 For the above reasons I find that the answer to the question posed is, on proper 

construction of the Mining Act, that the holder of a mining tenement may not 

apply for and be granted a Certificate of Exemption in circumstances where a 

Form 5 expenditure report has recorded an expenditure of an amount which 

exceeds the minimum expenditure for the commitment for the relevant year.
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Warden Andrew Maughan

24 March 2017
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