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Legislation:

• Mining Act 1978 s8(l)(4), 105A(5)(6)

• Corporations Act 2001 (Cth) s9

Result:

1. Impugned applications permitted to remain in ballot.
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Introduction

1 On 23 March 2019 at 23:59:59, E47/1462 expired in full. At 12 am on 

24 March 2019 the area became available for applications and the following 

applications were lodged simultaneously:

a) E47/4136 Welcome Exploration Pty Ltd;

b) E47/4137 Wildpatch Enterprises Pty Ltd;

c) E47/4138 Drake (Euro) Pty Ltd ;

d) E47/4139 AMCI (10) Pty Ltd and Aquila Steel Pty Ltd;

e) L47/4142 Winfield Metals Pty Ltd;

f) E47/4143 Cape Lambert Resources Limited;

g) E47/4144 European Lithium Limited;

h) E47/4145 Coniston Pty Ltd ;

i) E47/4146FE Limited;

j) E47/4147 Jadara Lithium Limited;

k) E47/4148 Karratha Metals Group Limited;

l) E47/4140 David Woodiwiss;

m) E47/4141 David Woodiwiss;

n) E47/4149 Talisman Holdings Group Pty Ltd.

2 The following Applicants have sought to have competing applications 

excluded from the ballot pursuant to the provisions of sl05A(5) and (6) of 

the Mining Act 1978:-

a) Talisman Holdings Group Pty Ltd (dated 18 April 2019);
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b) David Woodiwiss (dated 23 April 2019);

c) Welcome Exploration Pty Ltd (dated 29 April 2009).

(collectively “the disputing parties”)

3 The following parties have indicated their intention to object to the grant of 

the exploration licences. Pending the outcome of this application for 

exclusion and any subsequent ballot those objections have yet to be filed:-

a) Norwest Sand and Gravel Limited;

b) Lewis William Rinaldi.

4 The applications which are sought to be excluded from the ballot are those 

lodged by

(i) FE Limited;

(ii) European Lithium Limited;

(iii) Cape Lambert Resources Limited;

(iv) Karratha Metals Group Limited;

(v) Jadar Lithium Limited.

5 Each of the above parties referred to in paragraph 4 herein is represented 

by Bennett & Co who filed submissions opposing the exclusion from the 

ballot. Those submissions dated 8 August 2019 were circulated by the 

Department of Mines, at the direction of the Warden, to each of the 

objecting parties for comment. No submissions have been received in 

response to that invitation.

6 S105A of the Mining Act 1978 (“the Act”) provides:-

“(5) If the warden is satisfied that 2 or more applications for a mining 
tenement have been lodged by or on behalf of the same party for
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the purpose of affecting the result of a ballot to be conducted 
under subsection (3), the warden may exclude all but one of those 
applications from the ballot.

(6) For the purposes of subsection (5) an application for a mining 
tenement is to be taken to have been lodged by or on behalf of a 
party if it is lodged by or on behalf of a person who is related to 
that party. ”

7 The power conferred upon the Warden pursuant to sl05A(5) is 

discretionary. The policy of the law undermining the Mining Act is that 

public interest is best served by a process where the State’s mining wealth 

is properly exploited.

8 Any exercise of the discretion to exclude an Applicant from the ballot ought 

not be exercised lightly, so as not to diminish the opportunity of parties to 

participate in the aforementioned process.

9 The meaning of, “same party” in sl05A(5) of the Act is determined by 

s 105A(6) which provides an Applicant for mining tenement is taken to have 

been lodged by or on behalf of a party if it is lodged by or on behalf of a 

person who is related to that party.

10 S8(l) of the Act provides that ‘related’ has the meaning affected by s8(4) 

of the Act. In turn, s8(4) provides that a person is related to a body 

corporate if the person is a related entity (as defined in s9 of the 

Corporations Act (Commonwealth) 2001 (“the Corporations Act”)) in 

relation to the body corporate. S9 of the Corporations Act defines - ‘related 

entity’ in relation to a body corporate as meaning, relevantly, any of the 

following

(d) A director or member of the body or of a related body corporate;

(e) A relative of such a director;
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(k) A body corporate, one of whose directors is also a director of the first 

mentioned body.

11 Bennett & Co concede in their submissions that Mr Anthony (Tony) Sage 

is a director of each of the following companies:

(i) FE Limited;

(ii) European Lithium Limited;

(iii) Cape Lambert Resources Limited; and

(iv) Karratha Metals Group Limited.

It follows that those companies are related parties for the purposes of s8 and 

105A(5) of the Act.

12 Mr Anthony (Tony) Sage’s brother, Nicholas Sage, is a director of Jadar 

Lithium Limited. It is conceded that Mr Nicholas Sage is therefore related 

to Cape Lambert Resources Limited applying items e) and d) of s9 of the 

Corporations Act.

13 The fact that Mr Nicholas Sage is related to Cape Lambert Resources, it is 

submitted by Bennett & Co on behalf of their clients, does not mean that 

Jadar Lithium Limited is related to Cape Lambert Resources as it does not 

engage item (k) of the definition of related entity. It follows that if the 

aforementioned submission were accepted the Warden would have no 

power to exclude Jadar Lithium Limited from the ballot. I respectfully 

accept the submission.

14 Mr Nicholas Sage is/was however also a director of Karratha Metals Group 

Ltd1 and FE Limited.2 It follows that those entities are related to Jadar

1 ASIC Current Company Extract 11-4-2019.
2 ASIC Current Company Extract 11-4-2019.
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Lithium Limited engaging item (k) of s9 of the Corporations Act. As such 

each is liable to exclusion from the ballot.

15 The Warden’s discretion to exclude is not enlivened merely by the 

existence of applications made by the “same party”. I must also be satisfied 

that those applications were lodged by or on behalf of the “same party” for 

the purpose of affecting the result of a ballot to be conducted under sub

section (105A)(3) of the Act.

16 In respect of this latter issue it is submitted by Bennett & Co, on behalf of 

their clients, that no evidence has been advanced in support of the view that 

the impugned applications were made simultaneously for the purpose of 

affecting the ballot. In essence the objecting parties are asking the Warden 

to draw an inference that this must be the case. That inferences, in my view, 

could only be drawn on the basis of the evidence put before the court (or in 

this particular instance submissions put before the court in accordance with 

the Warden O’Sullivan’s directions).

17 Whilst the Bennett & Co submission points to the disputed applications 

having differing:

- exploration programs

- expenditure forecast

- supervisory staff

no submission to the contrary is advanced by any disputing party. Indeed 

none took the opportunity to respond to that submission notwithstanding 

they were offered the opportunity to do so.

18 Whilst it was formerly thought that a man (and by corollary a company) 

was presumed to intend the natural consequence of his/its acts, that 

presumption no longer applies in criminal cases. If it does survive in civil 

cases, it is clear that where there is any doubt as to the consequences of the
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act, evidence may be adduced on the subject.3 Here the only ‘evidence’ on 

the issue is from the impugned applicants.

19 It follows that I could not be satisfied on the available evidence that the 

impugned applications were lodged with the intention of effecting the 

ballot. Whilst that is an inference which might be drawn on the basis of 

‘suspicion’ - that suspicion alone could never form the legal basis for 

drawing such an adverse conclusion.

20 Each of the impugned applications will be allowed to remain in the ballot.

Warden A Maughan

8 May 2020

3 Phipson on Evidence 14th Edition 1990 @ [94],
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