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Introduction 

1 On 12 December 2019 Piper Preston Pty Ltd (“the Applicant”) lodged an 

application with the Department of Mines, Industry, Regulation and Safety 

(“the Department”) for a Miscellaneous Licence over an area of 12.6544 

hectares, being Miscellaneous Licence (“the Application”). 

2 The Miscellaneous Licence is for the purposes of a pipeline, a powerline 

and a road.   

3 The Miscellaneous Licence, upon the grant, will encroach upon the land the 

subject of Miscellaneous Licence 53/184 held by Nova Energy Pty Ltd 

(“the proposed Objector”). 

4 On 17 December 2019, pursuant to reg 64(6) of the Mining Regulations 

1981 (WA) (the Regulations) the proposed objector was served by 

registered post, with a copy of the Form 21 Application and the map of the 

ground applied for. 

5 That letter was received by Austwide Mining Title Management Pty Ltd 

(Austwide), the designated tenement contact for the proposed objector on 

20 December 2019. 

6 It was open to the proposed objector to lodge an objection to the application 

up until the expiry 35-day objection period pursuant to reg 146(2)(b) of the 

Regulation i.e. on or before 16 January 2020. 

7 On 3 January 2020 Austwide emailed the proposed objector providing a 

copy of the Application and notifying the proposed objector that the 

objection was due by 16 January 2020.  

8 On 21 January 2020 the proposed objector instructed Mining Access Legal 

(MAL) to lodge an application for an extension of time to lodge an 

Objection to the Application.  That application for an Extension of Time 
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was submitted on 23 January 2020 supported by an affidavit of Tahlia 

Nadia Childs, lawyer in the employ of MAL.   

9 Ms Childs’ affidavit at [6] sets out the reason for the delay in filing the 

proposed Objection in a timely manner:- 

Due to the Xmas/New Year break Mining Access Legal did not receive any 

instruction from the Objector to lodge an objection into the Application by 

16 January 2020. 

10 Submissions filed by Ms Childs dated 23 January 2020 in support of the 

Application states, at [20](a): 

Nova respectfully submits that the Extension of Time Application is 

reasonable in the circumstances, given that: 

“due to the Xmas/New Year break the Objection deadline was 

inadvertently missed; 

11 S59(4)(b) of the Mining Act 1978 (“the Act”) provides: 

(4) Where a notice of objection — 

(a) is lodged within the prescribed time; or 

(b) is not lodged within the prescribed time but is lodged before the 

mining registrar has forwarded a report to the Minister under 

subsection (2) and the warden is satisfied that there are 

reasonable grounds for late lodgement, 

and the notice of objection is not withdrawn, the warden shall hear 

the application for the exploration licence on a day appointed by the 

warden and may give any person who has lodged such a notice of 

objection an opportunity to be heard. 

12 Reg 146(2)(b) of the Regulation provides: 

 (2) An objection shall be made within — 

… 

(b) in any other case — 35 days after the day the application being 

objected to is lodged 
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13 S162B of the Act provides: 

(1) If this Act provides for something to be done within a prescribed 

period or a prescribed time, the Minister or a warden may, in a 

particular case, extend the period or the time for doing the thing. 

(2) The power in subsection (1) may be exercised whether or not the 

prescribed period has ended or the prescribed time has passed. 

14 The test of whether an extensive of time should be granted under 162B of 

the Mining Act is whether the extension of time sought is reasonable in the 

circumstances, rather than was there a reasonable cause for the extension.1 

15 In considering whether an extension ought to be granted to lodge a Notice 

of Objection the Warden would have to consider, amongst other things, the 

reasons advanced for the extension and also whether if the extension was 

granted, the interest of the Applicant would be adversely affected. 

16 Warden O’Sullivan has stated that as far as late lodgement is concerned the 

Regulations accommodate “inadvertence on the part of the Applicant 

causing failure to act within the specified time”.2 

17 Warden Zempilas has held: 

There is no limit on the discretion conferred by s162B.  However some 

relevant factors are:- 

A. the circumstances which give rise to the Application for an 

Extension of Time; 

B. legislative intent, objects and policy of the Act; and 

C. whether any prejudice would be suffered if the Extension of Time is 

not granted.3 

18 It is for the proposed Objector to satisfy the Warden on the balance of 

probabilities that the period of the extension sought is reasonable.4 

                                                        
1 Molopo Australia Ltd v Eastern Gold NL [1989] WAR 270. 
2 Gerard Victor Brewer v Hawthorn Resources Limited [2016] WAMW 21 (“Brewer”). 
3 Forti v Regency Mines Australasia Pty Ltd [2014] WAMW 23. 
4 Gold & Mineral Resources Pty Ltd v Petrie & McMurdo [2013] WAMW 13. 
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19 As to any suggestion by the Applicant that they are denied natural justice if 

the application is refused, I adopt the view of Warden O’Sullivan that the 

Applicant was “given 35 days (to) …. lodge an objection and failed to take 

advantage of that opportunity.  There has been no denial of procedural 

fairness”.5 

20 It is apposite to observe: 

(1) the period of extension sought is modest, some 7 days; 

(2) whilst the explanation of oversight is only marginally explained, it 

is perhaps more understandable that such oversights might occur 

over the Christmas/New Year period than at other times of the year. 

(3) The proposed Objector has filed objections to related mining 

tenement applications for L53/208, L53/214, L53/216 and L53/217.  

It might be therefore suggested that until those matters are resolved, 

the prejudice of delay which might be occasioned to the Applicant 

in these proceedings if an extension is granted, is less than it might 

otherwise be if no objection to related matters were on foot. 

21 I propose to grant the extension of time. 

 

 

 

________________________________ 

Warden A Maughan 

8 May 2020 

                                                        
5 Direct Exploration Pty Ltd v MCA Nominees Pty Ltd [2020] WAMW 7. 


