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A Introduction

1. By various applications dated 4 July 2018 and 19 July 2018, the Applicant applies for 
forfeiture of 11 prospecting licences (P) and one exploration licence (E), previously 
held by the late Gerard Victor Brewer. The basis of each application is that Mr Brewer 
failed to comply with the expenditure conditions during the expenditure year stated 
in the applications. The relevant expenditure year for P 31/2100 and P 31/2099 is the 
year ending 2017. The relevant expenditure year for all other tenements is the year 
ending 2018. The precise dates can be seen in the attached table.1

1 Annexure 1.

2. Section 96(2a) of the Mining Act 1978 (WA) (the Act) provides:

An application for forfeiture under subsection (l)(b) and made in respect of the 
expenditure conditions applicable to the mining tenement shall be made during the 
expenditure year in relation to which the requirement is not complied with or within 8 
months thereafter, and not otherwise.

3. Section 98(2) of the Act provides:

An application for forfeiture under this section shall be made, during the expenditure year 
in relation to which the requirement is not complied with or within 8 months thereafter, 
in such form and manner as may be prescribed and shall be accompanied by the 
prescribed fee.

4. All applications were lodged within the prescribed time.

B Interlocutory application

5. By two interlocutory applications, the executor of the Respondents estate, Mr Freeth, 
applies for the dismissal of all applications for forfeiture on the basis that the 
proceedings are a nullity.

6. The Applicant contends that Mr Freeth cannot bring the interlocutory applications, as 
he is not a party. Certainly, that would seem to be the case on the face of regulation 
153, which provides that "A party may make an application for an order or decision of 
the warden", and regulation 137, which defines "party" as "a party to proceedings". 
Mr Freeth is not a party to the proceedings under s 96 and s 98 as he has never been 
joined. (And if the proceedings are not validly instituted, then there are no 
"proceedings" in any event). The Respondents counsel, Mr Lawton, contends that 
Mr Freeth ought to be joined as a party for the purpose of the interlocutory 
applications. To my mind, Mr Freeth cannot be joined for the purpose of an 
interlocutory application, which by its nature must be connected with "proceedings", 
and not to the proceedings themselves.
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7. In any event, however, I agree with Mr Lawton's submission that even if Mr Freeth has 
no standing to bring the interlocutory applications, I can dismiss the forfeiture 
applications in any event, if they are in fact a nullity. No application is needed if that 
is the case. If the proceedings are a nullity, then they should be declared as such, and 
the interlocutory applications provide a mechanism for considering and determining 
that issue.

C The question of nullity

8. As to whether or not the proceedings are a nullity, Mr Lawton contends that in view 
of Warden Ayling's decision in the case of Ratcliffe v Peric & Wolski,  the position is 
clear. In that case, as here, the applicant for forfeiture had brought applications 
against a respondent (Peric) who had died before the applications were lodged.

2

9. Relying substantially on the case of Deveigne v Askar,  Warden Ayling concluded that 
as the applications had been brought against a sole respondent, and that respondent 
had died before the applications had been brought, the proceedings were a nullity.

3

10. In Deveigne v Askar, the Court determined that notwithstanding the defendant was 
deceased, the proceeding had validly remained on foot because the deceased man 
was only a nominal defendant. The real defendant was the deceased's insurer, NRMA. 
The Court's finding in that regard was made in the specific context of claims arising 
from motor vehicle accidents in which, the Court found, the legislation recognised the 
essential role of the insurer in proceedings.

11. By contrast, in Warden Ayling's determination in Ratcliffe v Peric & Wolski, the 
deceased respondent to the applications was not merely a "nominal" respondent, and 
there was no "real" respondent to put in his place, so as to save the proceeding.

2 Ratcliffe v Peric & Wolski [2020] WAMW 1.
3 Deveigne v Askar (2007) 69 NSWLR 327.
4 See the Law Reform (Miscellaneous Provisions) Act 1941 (WA).

D How to proceed

General claims

12. A great many actions survive the death of a person.  The problem arising from the 
death of a person who might be a party to a legal action is not usually that the action 
itself has abated. Rather, it is either because a proposed party:

4

a. Lacks legal persona; or
b. Lacks standing to bring or defend the action.

13. A dead person does not have legal persona and therefore cannot be party to a legal 
action. Another person may have a persona in lieu of the dead party in the context of 
particular proceedings, but may not have standing at the time proceedings are sought 
to be commenced. For example, there is a large body of Australian and English 
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authority which establishes that where an administrator or executor of a deceased 
estate commences an action on behalf of the estate prior to the grant of letters of 
administration or probate, the proceedings are not validly commenced. This is in spite 
of provisions like s 8 of the Administration Act 1903 (WA) which, upon the grant of 
probate or administration, vests the real and personal estate of the deceased in the 
executor or administrator as from the death of the deceased. It has been held that s 
8 and its equivalents in other jurisdictions cannot be relied upon to "cure" proceedings 
commenced before a grant of probate or administration, even though title in the 
estate "relates back" to the time of death.5

5 Although an exception is Pekelv Humich, (Unreported, WASC, Library No 980701, 3 December 1998), in which 
Master Sanderson considered the leading authorities on this issue. His Honour acknowledged the weight of 
authority in favour of the usual rule, but nevertheless exercised his discretion to depart from the rule and allow 
the administrator to maintain her action, notwithstanding she had commenced it prior to the grant of letters of 
administration. This must, I think, be considered an unusual and rare departure from the rule.
6 Deveigne v Askar (supra fn 3), [85] et seq.
7 Re Pritchard (deed) [1963] Ch 502.
8 Deveigne v Askar (supra fn 3), [109]-[110]; [114].
9 Piggott v Aulton (dec'd) [2003] RTR 540, [19]-[20].

14. Deveigne v Askar itself refers to a line of authorities which discuss the circumstances 
in which proceedings can be considered a nullity.  In Re Pritchard (dec'd),  Lord 
Denning departed from the majority in commenting (at 517):

6 7

The only true cases of nullity that I have found are when a sole plaintiff or a sole 
defendant is dead: see TetlowvOrela Ltd ([1920] 2 Ch 24), or non-existent: see Lazard 
Brothers and Company v Midland Bank (Ltd [1933] AC 289); and I would like to see 
the word 'nullity' confined to those cases in future.

15. The cases referred to in Deveigne v Askar make the point that there can be a fine line 
between an irregularity, which can be corrected, and a nullity. But even on Lord 
Denning's considerably narrower view of what constitutes a true nullity, the situation 
where a sole plaintiff or a sole defendant is dead certainly fits within that category. 
Where proceedings are not validly commenced, rules designed to correct issues such 
as misjoinder, non-joinder or misnaming cannot be called in aid to give them validity, 
since the proceedings are incompetent from their inception.8

16. A deceased estate does not have legal persona. In Piggott v Aulton (dec'd),  which 
like Deveigne v Askar concerned a motor vehicle action commenced against a 
deceased defendant, Lady Justice Arden said:

9

There had to be an effective party against whom a dispute could be determined. The 
estate of a deceased person is not such a party. In these circumstances, it is not enough 
that the action was properly commenced and accordingly this case falls within the 
exception to the Walkley principle established in White v Glass where the original 
proceedings were brought against an unincorporated person. Like the estate of a 
deceased person such a body has no legal persona ... The claim in the present case is not 
a claim in rem ... By contrast, admiralty proceedings can be brought in rem against a ship 
and judgments can be enforced against the ship, which has no legal personality, but the 
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present action is not in rem but in personam. Here, a defendant having legal personality 
is required.

17. The question arises how an action can be taken against a deceased person in between 
that person's death, and the grant of probate or administration. There will be 
occasions where this is necessitated - for example, to avoid the expiry of a limitation 
period.

18. Section 9 of the Public Trustee Act 1941 (WA) provides:

Upon the death of any person, and until probate or administration is granted in 
respect of his estate, the real and personal estate of such deceased person shall be 
deemed to vest in the Public Trustee, but without any charge being leviable therefor.

19. It is therefore tempting to say that the Public Trustee is the correct respondent to an 
application brought between death and probate or administration. However, as 
Beech J said in Woodley v Woodley  at [10]-[14]:10

10 Woodley v Woodley [No 3] [2015] WASC 425.
11 Hart-Roach v Public Trustee (Unreported, WASC, Library No 980044,11 February 1998).
12 Byers v Overton Investments Pty Ltd [2001] FCA 760; (2001) 109 FCR 554 [19] (the Court).
13 GEL Custodians Pty Ltd v The Estate of the late Geoffrey Francis Wells [2013] NSWSC 973.

It has been held in this court that s 9 does not authorise the joinder of the Public 
Trustee as a party to proceedings - Re Cameron; Cameron v Public Trustee [1982] 
WAR 55. In that decision Wallace J found that the intention of s 9 is to ensure that 
property vested in the Public Trustee for the 'momentary holding purpose' between 
death and the point of probate to satisfy the need to give ownership of real and 
personal property to someone.

That decision was cited with approval by Murray J in Hart-Roach v Public Trustee11 
Murray J described the purpose of s 9 as being to prevent a lacuna in the chain of title 
and to ensure that, by reposing title in the Public Trustee, that office was clothed with 
power to take such action as was immediately necessary to preserve and protect the 
estate pending a grant of probate or administration. He described s 9 as a temporary 
expedient.

The decision in Re Cameron was referred to without disapproval by the Full Federal 
Court in Byers v Overton Investments Pty Ltd.12 The decision to different effect in GEL 
Custodians Pty Ltd v The Estate of the late Geoffrey Francis Wells13 relates to s 61 of 
the New South Wales legislation which is in different terms.

To my mind, the express prohibition on charging that is set out in s 9 reinforces the 
construction of the section that has been adopted in the decisions of this court to 
which I have referred. For these reasons I find that s 9 does not authorise the joinder 
of the Public Trustee.
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20. His Honour identified that s 35 of the Administration Act 1903 (WA)  provides a 
statutory means of addressing that situation, since that provision applies "where 
probate has not been granted, probate proceedings are pending, and, in the 
meantime, the estate's interest needs to be represented."

14

15

21. To the extent that the Public Trustee has been named as defendant in certain 
proceedings before the warden in this State, 1 am inclined to the view that that was 
not the correct course to take. The only exception would be the case of Lesley Ellen 
Skipp v The Public Trustee,  in which the Public Trustee was the executor of the 
estate.

16

17

14 Administration Act s 35 is entitled, "Court may appoint manager and receiver pending litigation" and 
provides:

The Court may, pending any proceedings touching the validity of any will, or for obtaining, recalling, or 
revoking any probate or administration, appoint an administrator of the personal estate and a receiver 
of the real estate of any deceased person, at such remuneration and with such full or limited powers 
as the Court may think fit.

15 Woodley v Woodley (supra fn 7), [15].
16 See, for example, the cases noted by Warden Ayling in Ratcliffe v Perle & Wolski (supra fn 2) at [30]-[32].
17 Lesley Ellen Skipp v The Public Trustee (Unreported, WAMW, Vol. 8 Folio 12,13 September 1991).
18 For example, Bendigo and Adelaide Bank Limited v The Estate of McLean [2018] VSC 215, referring r 9.08(1) 
& (2) of the Supreme Court (General Civil Procedure) Rules 2015 (Vic); Hewitt v Gardner (2009) 3 ASTLR 407, 
referring to r 7.10 of the Uniform Civil Procedure Rules 2005 (NSW). Rule 7.10 of the NSW rules is in substantially 
the same terms as 0.18, r. 15 of the Rules of the Supreme Court 1971 (WA). The NSW Supreme Court's use of r 
7.10 in Hewitt v Gardner to appoint a personal representative in proceedings which were not properly brought 
because of lack of standing represented a departure from a long line of authority in that State, but the case has 
received neutral treatment. On their face, the terms of r 7.10 of the NSW Rules and 0.18 r. 15 of the WA Rules 
require proceedings to be validly commenced before those rules can be used - note Master Sanderson's 
observation in Pekel v Humich (supra, fn. 4) at pp9-ll. However, courts appear to be taking a more liberal 
approach in appropriate cases.
19 The Supreme Court is the "Court" referred to in the sources of power mentioned above.
20 /VS 1/V TAFE Commission v Fines (1993) 32 NSWLR 385.

22. From a reading of the authorities, it is apparent that where a plaintiff wishes to 
commence proceedings against a deceased person between the person's death and 
administration or probate, the correct manner of proceeding will depend upon the 
applicable rules.

23. In Supreme Court proceedings, the appropriate course is to apply to the Supreme 
Court for the appointment of a representative of the estate.  If the Court grants that 
application, the proceedings may be commenced against the representative.

18

Part IV proceedings before the warden

24. It is not apparent to me where an applicant in Part IV proceedings would find an ability 
to apply to the Supreme Court in that manner. First of all, Part IV proceedings do not 
take place in the Supreme Court,  but rather are governed by detailed procedural 
regulations commencing at regulation 137 of the Mining Regulations. In NSW TAFE 
Commission v Fines,  Mahoney J A noted:

19

20
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A statutory tribunal exercising judicial or quasi-judicial powers has only such 
jurisdiction and powers as have been given to it by the statute, either in express terms 
or by implication from those terms: see generally, Grassby v The Queen (1989) 168 
CLR 1 at 15 et seq. It is therefore necessary to consider whether the [power under 
discussion] has been given to the ... tribunal, in terms or by implication.

25. Part IV proceedings take place before the warden in open court. They share many 
characteristics of judicial proceedings but they are administrative proceedings, and 
many of the warden's powers are exercised in conjunction with the Minister. For that 
reason, in my view, as in NSW TAFE Commission v Fines, the governing statute is 
integral to determining the correct procedure to be followed in Part IV proceedings.

26. Secondly, there is a real question as to whether the interest of a dead tenement 
holder's estate needs to be represented in forfeiture proceedings.

The statutory scheme

27. In their paper of July 2016, Anthony Papametheos  and Brett Molony  note that the 
overall aim of the Mining Act 1978 (WA) (the Act) is "to have private parties exploit 
[the mineral rights of the Crown in right of the State of Western Australia] to 
encourage investment, create employment and pay royalties to the State, all for the 
public benefit".

21 22

23

28. In Western Australia, mining tenements are held by a wide variety of parties, from 
large companies who raise billions of dollars in revenue, to individual prospectors who 
search for minerals as a recreational pursuit. In the gold-mining areas of Kalgoorlie 
and surrounds, a characteristic these diverse parties tend to share is a determination 
to obtain and jealously guard tenements with the potential to yield gold. Tenement 
holders and others also enthusiastically monitor other tenements in order to identify 
any apparent lack of work and therefore possible under-expenditure - because when 
tenement holders do not comply with expenditure conditions under the Act, they 
expose themselves to possible forfeiture of their tenements by means of applications 
like those brought in the present case. As Papametheos and Molony note:

21 Barrister, Quayside Chambers, Perth.
22 Director, Price Sierakowski Corporate.
23 Anthony Papametheos and Brett Molony, "Key legal and commercial considerations for administrators and 
liquidators of companies with mining tenements and applications under the Mining Act 1978 (WA)" 6 July 
2016, https://www.hlbinsolvencYwa.com.au/wp-content/uploads/2016/02/Mining-tenements-paper-6-July- 
2016.pdf, [34].

The aim of [the] forfeiture process is to allow someone else better suited to spending 
money on exploration or mining to obtain a lease or licence over the area, so that they 
may exploit those minerals to the overall benefit of the State. As such, it is often said 
that there is a public interest or benefit in forfeiture proceedings under the Mining 

9
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Act which are part of the "use it or lose it" and "ground turnover" principles and 
industry self-regulation enshrined in the Mining Act.2''

29. An application for forfeiture has the following characteristics:

a. An applicant for forfeiture is effectively seeking an outcome which changes the 
status of the tenement - namely, forfeits it.

b. In relation to a prospecting licence, a hearing before the warden will not 
necessarily be needed. The warden can order forfeiture, impose a fine, or 
impose no penalty. 2425

c. In relation to exploration licences, an application for forfeiture on the basis 
that the expenditure conditions have not been complied with shall be heard 
by the warden. The warden may recommend forfeiture to the Minister, 
impose a fine or impose no penalty.26

d. Where forfeiture is obtained, the successful applicant for forfeiture obtains a 
right in priority to every other person to apply for a new tenement over the 
newly vacant land.  2728

24 Ibid, [40]; referring to Re Warden Boothman SM; M J Edmonson (1984) Pty Ltd v Flint (Unreported, Supreme 
Court of Western Australia, Parker J, CIV 1631 of 1998, 24 June 1998, Lib No 980361) ("...in these respects the 
scheme of the Act may be seen to embrace industry self-regulation."); Strother v Tavener [2016] WASC 85, [32] 
(Pritchard J) ("The Act operates on the premise that if a mining tenement is not used it may be lost.").
25 Section 96, Mining Act 1978.
26 Section 98, Mining Act 1978.
27 See s96(4) and sl00(2), Mining Act 1978.
28 Centurion Trust Co Ltd v DPP (WA) (2008) 35 WAR 463.
29 Ibid, [100]-[101].

E In rem proceedings

30. The exception to the requirement to ensure that a defendant has a legal persona 
before a proceeding may be commenced is where the proceeding is not in personam, 
but in rem.

31. In Centurion Trust Co Ltd v DPP (WA),  contemplating lack of service upon a party of 
a freezing order under the Criminal Property Confiscation Act 2000 (the CPCA), 
McLure J said:

2S

29

An action in personam is to be distinguished from an action in rem. Jurisdiction in rem 
depends solely on the control of the res (object or thing) by the sovereign exercising 
jurisdiction: Castrique v Imrie (1870) LR 4 HL 414. The typical example of jurisdiction 
in rem is the jurisdiction of the Court of Admiralty over any vessel within territorial 
waters.

... Service ... satisfies the natural justice notice requirement but that does not go to 
the court's jurisdiction (authority) to decide the matter. Moreover, a judgment or 
order may operate in rem-. The Wik Peoples v The State of Queensland (1994) 49 FCR 
1; Turner v Official Trustee in Bankruptcy (1999) 97 FCR 241 [13] - [17]; P E Bakers Pty

10



[2020] WAMW 18

Ltd v Yehuda (1988) 15 NSWLR 437,442 - 445; McGovern v State of Victoria [1984] VR 
570, 575 - 576. Drummond J in Wik Peoples identified four characteristics that a 
judgment must possess if it is to operate in rem in relation to the thing in question. 
They are:

(1) First, the location of the thing the subject of the judgment must be within the 
control of the State under whose authority the court sits. If the thing is land, 
the land must be located within the territory of that State.

(2) Secondly, the judgment must be a decision as to the status or disposition of 
the thing. What this involves is explained in Halsbury's Laws of England, Vol 
16,4th ed, where it is said, in para 969, that, to be a judgment in rem in relation 
to a thing, the judgment: "must affect the 'res' in the way of condemnation, 
forfeiture, declaration of status or title, or order for sale or transfer". In 
McGovern v Victoria (supra) it was said at 576:

... a judicial decision which creates title to or affects property in a thing in 
possession is a decision that determines the status of that thing and, to that 
extent, is conclusive in rem.

(3) Thirdly, the judgment must purport to be given in the exercise of a jurisdiction 
to determine the status or disposition of the property in question conferred 
on the court by the authority of the State. Typically, this element will be found 
to exist in the fact that a statute confers jurisdiction on a court or tribunal for 
the specific purpose of determining the status or disposition of property of the 
kind in question in the proceedings: see, e.g., City of Wakefield v Cooke [1904] 
AC 31 and Armstrong v Whitfield [1974] QB 16.

(4) Fourthly, the court must have acted within that jurisdiction in giving the 
judgment.

32. Her Honour concluded that as the court's power under s 43 of the CPCA was confined 
to making freezing orders, the court's jurisdiction to make freezing orders in relation 
to property within the State was in rem and "Accordingly, the court's jurisdiction to 
make a freezing order in relation to property within the jurisdiction is not dependent 
on service of the originating process or freezing order on the owner of, or persons 
interested in, the property."30

33. In The Wik Peoples v The State of Queensland,  Drummond J observed:31

30 Ibid, [106].
31 The Wik Peoples v The State of Queensland (1994) 120 ALR 465, [13],

If a decision affecting property is given in a statutory context that affords opportunity 
to persons interested in the state of affairs that will be created by the decision to 
participate in the determination, that will be an indication that the public element 
which must exist before a decision will operate in rem in fact exists. But that is not I 
think essential before a judgment can operate in rem. No such requirement is to be 
found in the test stated in Castrique v Imrie. McGovern v Victoria is inconsistent with 
the notion that a judgment affecting a thing can only operate in rem if it is given in 
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circumstances in which all persons interested in the thing have had an opportunity to 
participate in the decision. That case concerned a decision forfeiting a boat to the 
Crown, which was made under a provision of the Fisheries Act 1968 (Vic) empowering 
the court, upon convicting a person for an offence against the Act, to order forfeiture 
of any boat used in the commission of the offence. The forfeiture order was held to 
operate as a judgment in rem, so that the Crown's title prevailed against a person 
who, without notice of the forfeiture, purchased the boat in good faith from a 
purchaser from the offender. The statute gave no one, other than the complainant 
and the defendant in the criminal proceedings, opportunity to participate in the 
forfeiture proceedings32 (emphasis added).

32 Ibid, 470; see also P E Bakers Pty Ltd v Yehuda (1988) 15 NSWLR 437, discussing the "many examples of 
judgments in rem in the books", which "create or sometimes, on one view, destroy a status", 442-445.
33 See s 18 of the Act regarding land open for mining, and s 8 of the Act for the definitions of Crown land and 
mining tenement.

34. All Part IV proceedings, and the decisions that flow from them, occur and are given in 
a statutory context that allows interested persons to participate in the determination. 
Pursuant to regulation 143:

A warden may, at any time during proceedings, make an order that a person be joined 
as a party if the warden is satisfied that the person has a sufficient interest in the 
outcome of the proceedings.

35. The public interest element to which Drummond J referred in The Wik Peoples 
therefore explicitly exists in the context of Part IV proceedings.

36. Applying the criteria set out in The Wik Peoples, supra, to applications for forfeiture:

a. The location of the mining tenement the subject of any order or 
recommendation for forfeiture is within the control of the State of Western 
Australia,  under whose authority the warden sits. The land which forms part 
of the tenement is located within the territory of that State.

33

b. A decision to forfeit a tenement (P) or recommend forfeiture (E) is a decision 
as to the status or disposition of that tenement. It affects the 'res7 in the way 
of forfeiture (or recommendation thereof) - or, indeed, lack of forfeiture in 
which case the licence remains. The decision is not incidental to an otherwise 
in personam decision - the determination is all about the status of the 
tenement.

c. A warden's decision upon an application for forfeiture is given in the exercise 
of a jurisdiction to determine the status or disposition of the tenement in 
question, where such jurisdiction is conferred on the warden by the authority 
of the State via the Act and the Regulations. The Act confers jurisdiction on 
the warden in the exercise of his or her administrative functions for the specific 
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purpose of determining the status or disposition of property of the kind in 
question in the proceedings.

d. Provided the warden acts within his or her jurisdiction in determining the 
application, the fourth criterion is met.

37. The consequences of a determination upon an application for forfeiture (for example, 
a successful applicant's priority to mark out the area) are a function of the legislation 
and not of the order or recommendation of the warden.

38. Although the warden is acting in the exercise of his or her administrative functions 
when considering an application for forfeiture, much of what the warden does has a 
judicial character. Having regard to the foregoing authorities and considering the 
statutory scheme of the Act and the Regulations, it is apparent to me that the nature 
of the forfeiture application itself, as well as the warden's decision or 
recommendation as to the status of the tenement, are both in rem.

39.1 have considered whether the fact that the warden may impose a penalty alters the 
nature of the application and/or judgment from in rem to in personam. In my view, it 
does not. The imposition of a penalty is a discretionary incident to a decision to 
maintain the status quo in relation to the res - i.e., the tenement - in question.

40. Consequently, service of an application upon a deceased respondent does not nullify 
proceedings.

F Applications for forfeiture after death of tenement holder

Where the death is known

41. Having found that the death of a tenement holder does not nullify an application for 
forfeiture after the tenement holder's death, I would suggest that the following steps 
might be taken.

42. Many, if not most, applications for forfeiture are made on the basis that the tenement 
holder has not complied with the required expenditure conditions. In the present 
case, every application has been brought on that basis. Section 102 of the Act provides 
that the tenement holder or his authorised agent may apply for a certificate of 
exemption from the expenditure conditions. The application must be made prior to 
the end of the year to which the proposed exemption relates, or no later than 60 days 
after the end of that year.34

34 Mining Regulations 1981 (WA), reg. 54(la).
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43.1 note the following:

a. As at 16 July 2018, Mr Lawton was aware that Mr Brewer had died.35
b. At that stage, only four of the Applicant's twelve applications for forfeiture 

had been lodged.
c. Those applications are items 9, 10, 11 and 12 in Annexure 1 and were lodged 

on 4 July 2018 in respect of P31/2102, P31/2100, P31/2099 and E31/1127.
d. The deadlines to apply for exemption from expenditure conditions had already 

passed with respect to those four tenements.36
e. However, the Minister or a warden may extend the period or the time for 

doing a thing, and may do so whether the prescribed period has ended or the 
prescribed time has passed.  It is for the tenement holder or his agent to 
apply for an extension of time to apply for exemption.

37

f. The remaining eight applications were lodged by the Applicant on 19 July 2018.
g. Those applications are items 1-8 in Annexure 1 and were lodged on 19 July 

2018.
h. It would appear that Mr Lawton was aware of these applications by 8 August 

2018 - but at the very least, by 7 September 2018.38
i. As at 7 September 2018, the deadlines to apply for exemption from 

expenditure conditions in relation to these eight tenements had not passed.39

35 Correspondence dated 16 July 2018 from Mr Lawton to Ms Virginia Wright, Acting Mining Registrar, explaining 
that Mr Brewer had died "sometime between the 20th and 27th June 2018".
36 See Annexure 1.
37 Per s 162B of the Act.
38 Correspondence dated 7 September 2018 from Mr Lawton to Ms Virginia Wright, Regional Mining Registrar, 
referring to correspondence of 8 August 2018 and referring to Applications 535353-535360.
39 See Annexure 1.
40 Mining Regulations 1981, reg. 102(2).
41 Mining Act 1978, s 102(1).

44. Since the death of a tenement holder "shall be a reason for exemption [from 
expenditure conditions] pursuant to section 102(3) of the Act",  and since an 
application for exemption may be made by the holder of a mining tenement or his 
authorised agent,  the most logical thing to do would be to lodge an exemption 
application. If Mr Brewer's lawyers had done this in the present case, it is entirely 
possible those applications would have been granted and these proceedings ended 
the best part of two years ago.

40

41

45. In a given case - for example, where it has been impossible to lodge applications for 
exemption from expenditure - it may also be appropriate to identify any person upon 
whom the tenement may devolve under regulation 102.

46. Section 162(1) of the Act provides:

The Governor may make such regulations as are contemplated by this Act, or as he 
deems necessary or expedient for the purposes of this Act and any such regulations 
may confer upon a prescribed person or body specified in the regulations a 
discretionary authority.

14
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47. Section 162(2) sets out a non-exhaustive list of purposes for which regulations may be 
made. Section 162(2)(qa) provides that the regulations may "prescribe the mode for 
dealing with a mining tenement upon the death of the holder of the mining tenement 
or in other prescribed purposes and provide for any related matter".

48. Regulation 102(1) of the Mining Regulations 1981 (WA) (the Regulations) provides:

(1) On the death, bankruptcy, insanity or liquidation of the holder of, or applicant for, a 
mining tenement, his legal personal representative, receiver, trustee or a liquidator 
in whom the property of the company of which he is liquidator has been vested, as 
the case may be, may lodge a devolution in the form of Form 28 with the prescribed 
fee and an attested or certified copy of the document under which he derives his title.

49. The Encyclopaedic Australian Legal Dictionary defines devolution as a concept in real 
property, meaning:

The involuntary passing of property from one person to another by operation of law: 
for example, upon death, bankruptcy, or insolvency: Australian Trade Commission v 
Film Funding & Management Pty Ltd (1989) 24 FCR 595; 87 ALR 49. Devolution occurs 
when the estate becomes vested in the personal representative, official receiver, or 
trustee.

50. Further:

The absence of voluntariness is essential to the concept of "devolution" and an 
interest does not devolve from one person to another as the result of some positive 
act or agreement between them - Murray v King (1984) 3 IPR 525 at 529-30 per 
Sheppard J.

51. Regulation 102 does not require a tenement holder's legal personal representative, 
receiver, trustee or a liquidator to lodge a devolution - although it would be an 
unusual decision not to, given that such lodgement is a process designed to alert the 
Department of Mines and the general public to the transfer of the tenement, and to 
ensure that the Mining Register is kept up to date. However, the fact that such a 
person may lodge a devolution, supported by evidence of "the document under which 
he derives his title", clearly contemplates that the tenement holder's interest will 
involuntarily pass upon the holder's death to a living person.

52. Devolution does not happen immediately upon death. The way the holder has left his 
or her affairs at the time of death will determine the person upon whom the tenement 
ultimately devolves. In the case of a testate tenement holder, that person will in most 
cases be the executor named in the will (the "receiver") - whether that be the Public 
Trustee, or an individual. In the case of an intestate tenement holder, property will 
ultimately vest in an administrator. In any case, devolution cannot happen until the 
estate vests in a person.

15
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53. Where no application for exemption has been granted under s 102, so as to remove 
the ground for an application for forfeiture brought on the basis of non-compliance 
with expenditure, if it is apparent that the tenements will ultimately devolve, the 
proceedings should be adjourned until devolution has occurred. In my view, there is 
no need to stay proceedings, but equally the person to whom the tenement devolves 
is not an interested party until the tenement has devolved.

54. The warden will join the interested party to the proceedings under regulation 143 and 
make any necessary programming orders for the expeditious continuation of the 
application.

Where death is not discovered

55. As Warden Ayling pointed out in Ratcliffe,  a situation (albeit unlikely) may be 
imagined in which an application for forfeiture is commenced against a deceased 
person and nobody comes forward as a potentially interested person. In that scenario, 
the application would proceed with no respondent and default determination 
pursuant to regulation 139 would likely follow.

42

42 Ratcliffe v Peric & Wolski [2020] WAMW 1, [49].
43 Treby & Hull v Goldmine P/L (Deregistered), ASIC & Ors [2014] WAMW 19.

In either case

56. Whether or not the Applicant is aware of the tenement holder's death, in my view the 
application should name the tenement holder who is named in the Mining Register. 
In my view, applicants should be permitted to rely upon the register as an accurate 
record of the holder at a given time.

G Corporations

57. In the course of preparing these reasons, I have considered the position of 
deregistered companies.

58. Like a deceased person, a deregistered company has no legal persona. But contrary 
to Warden Wilson in Treby & Hull v Goldmine P/L (Deregistered), ASIC & Ors, 1 do 
not consider that an application lodged against a company that is deregistered and 
therefore has no legal personality is a nullity. This is because the application is not 
about the company, but rather about the tenement (the land and the licence). That 
is not to say that there will be no interested parties. If such are identified, they ought 
to be joined.

43

59.1 agree with Warden Wilson's observation that the fact of deregistration ought to be 
easily discovered, because an ASIC search can be done. But the discovery of 
deregistration does not nullify a proceeding brought against a deregistered company. 
It simply alerts the warden to the likelihood of there being other interested parties. It 

16
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will be for the Applicant to make appropriate inquiries and then for the warden to join 
any such parties.

60. Warden Wilson was also concerned that an applicant who had discovered 
deregistration and lodged an application against ASIC would potentially be 
disadvantaged if an application against the deregistered company were permitted to 
continue simultaneously. I disagree. Sections 96(4) and 100(2) of the Act, concerning 
prosecting licences and exploration licences respectively, provide for the successful 
applicant for forfeiture to have priority in marking out the relevant ground. I would 
have thought that if there is more than one applicant for forfeiture, after a successful 
application they would both or all have priority under the applicable section and it 
would then be a matter of who fulfils the obligations of marking out / lodging and 
application first. If they comply simultaneously, the Act provides for a ballot to be 
held.44

61. In the case of Demasi v Goldmine P/L & Treby & anor,^  concerning an application 
dated 12 August 2011 for the forfeiture of an exploration licence, Warden Wilson 
determined that "the consequential effect of the deregistration of Goldmine on 18 
December 2011 was to abate the application on that date;" and the warden had no 
power to deal further with the application  This had the consequence of leaving 
undetermined the status of the E. In my view it was not only unsatisfactory, but 
unnecessary to leave the status of the licence up in the air in that manner. As 
forfeiture proceedings are in rem, they do not abate upon the deregistration of a 
corporate tenement holder. In that sense, they are distinguishable from the 
proceedings at issue in Amcus Pty Ltd v Hurst Rentals Pty Ltd & ors (No 2)/

5

46

7

44 Section 105A.
45 Demasi v Goldmine P/L & Treby & anor [2013] WAMW 10.
46 Ibid., [20]-[21].
47 Amcus Pty Ltd v Hurst Rentals Pty Ltd & ors (No 2) [2010] NSWSC 239.
48 Section 471B, Corporations Act 2001 (Cth) provides:

While a company is being wound up in insolvency or by the Court, or a provisional liquidator of a company 
is acting, a person cannot begin or proceed with:
(a) a proceeding in a court against the company or in relation to property of the company; or
(b) enforcement process in relation to such property;
except with the leave of the Court and in accordance with such terms (if any) as the Court imposes.

62.1 note in this context the language of s 101 of the Act, which specifically precludes the 
requirement to obtain leave of the Supreme Court to begin or proceed with certain 
actions relating to companies being wound up.  Here, the Act is clearly 
contemplating the continuation of proceedings to determine the status of a 
tenement, regardless of the precarious position of the legal personality - namely, the 
company - itself. This is in keeping with the scheme of the Act to ensure:

48

a. The appropriate exploitation of land open to mining, by parties in the best 
position to do so; and

b. The expeditious determination of the status of the relevant ground.

17
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H Conclusion

63. Decisions which conclude that proceedings against deregistered companies and 
deceased individuals are nullities have the potential consequence of encouraging 
liquidators, personal representatives or executors to delay winding up or applications 
for probate, as the case may be, until the deadline for applying for forfeiture has long 
passed.

64. As an application for forfeiture is not properly brought against the Public Trustee or a 
representative of the estate, this has the effect of frustrating the self-regulatory 
nature of the forfeiture system, and leaving the status of the subject tenements 
hanging in abeyance while the tenements are not appropriately exploited, potentially 
for long periods of time. That is an undesirable outcome and contrary to the aims of 
the Act.

65. While I do not suggest that Mr Brewer's representatives deliberately sought the 
various adjournments which have been granted in these applications since 2018 so as 
to frustrate the applications, the fact is that in this case, by the time the tenements 
had devolved, the deadlines for applications for forfeiture had well and truly passed.49

66. But as an application for forfeiture is in rem, it is correctly commenced by naming the 
tenement holder who is named in the Register. As I have mentioned, if it is identified 
that the tenement will devolve, the application may be adjourned until devolution has 
occurred and the person may be joined as an interested party.

49 Annexure 1.
50 Even though a warden may act on his or her own initiative - reg. 170.

67.1 note also that the Applicant was not represented until 14 October 2019. Until that 
time, Mr Brewer's lawyers had sought consent from the Applicant to adjourn 
proceedings on a number of occasions, while giving no indication that they thought 
the proceedings were incompetent. Nor did any warden who had reason to consider 
these proceedings ever raise an issue as to incompetence or declare the proceedings 
as such.  In light of my decision that the applications are competent, there is no 
requirement to comment on this issue - but in my view, particularly given that the 
warden is bound by the rules of natural justice, it would be unfair to dismiss the 
applications against that background.

50

68. For these reasons, the interlocutory applications are refused.

Warden E L O'Donnell

16 October 2020
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