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• Wills Act 1970
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• Commissioner of State Revenue vAbbotts Exploration Pty Ltd [2014] WASCA 
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• DFD Rhodes Pty Ltd v FMG Pilbara Pty Ltd (2005) WAMW 23;

• Hancock Prospecting Pty Ltd v Wright Prospecting Pty Ltd [2012] WASCA 

216; (2012) 45 WAR 29;

• Anaconda Nickel Ltd v Tarmoola Australia Pty Ltd [2000] WASCA 27; (2000) 

22 WAR 101;

• Watson and Baker v NCSC [1988] WAR 332.

Result:

1. The Applicant’s interlocutory application is dismissed.
2. The Objector’s interlocutory application is dismissed.
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Background
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1 On 12 October 2016 Golden Pig Enterprises Pty Ltd (the Applicant) lodged an 

application for an exploration licence (E28/2653).

2 On 13 October 2016 Gerard Victor Brewer (the Objector) lodged an application 

for an exploration licence over some of the same land (E28/2654).

3 On 15 November 2016 Mr Brewer lodged an objection to Golden Pig’s 

application.

4 On 28 June 2018 Mr Brewer passed away.

5 Stewart Ross Freeth is the executor of the estate of the late Mr Brewer.

6 On 5 October 2018 probate of the last Will and Testament of the late Mr Brewer 

was granted by the Supreme Court of Western Australia to Stewart Ross Freeth.

7 On 19 August 2019 devolutions were lodged in the name of Mr Freeth, including 

with respect to E28/2654 (being the late Mr Brewer’s exploration licence 

application).1

Some Procedural History

8 A hearing date for determining Golden Pig’s exploration licence application is 

yet to be set.

9 Other persons, including Mr Freeth himself, have also lodged applications for 

exploration licences over some of the same area applied for by Golden Pig, 

however they are second in time to Golden Pig’s application.

10 Objections to Golden Pig’s application were lodged not only by the late Mr 

Brewer but also by Peter John Crocker and Steven Lionel Kean. None of these 

objections have been withdrawn.

1 Affidavit of Garry Hamilton Lawton sworn 19 August 2019
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11 Mr Freeth has not lodged an objection to Golden Pig’s exploration licence 

application.

12 Counsel representing the late Mr Brewer in this application is also counsel 

representing Mr Crocker. Separate counsel represent Mr Kean.

13 The original grounds of objection lodged by Messrs Brewer, Crocker and Kean, 

read together with their further and better particulars of objection, reveal that 

each objector relies upon two principal grounds of objection. Without 

descending to further particularity in these reasons, the grounds of objection are 

essentially that:

(i) Firstly, the Applicant did not specify in its application both the technical 

and financial resources available to it pursuant to the requirement in 

s58(l)(b)(iv) of the Mining Act 1978 (‘the Act’) and consequently the 

applications should not be recommended for grant pursuant to s57(3) of the 

Act;

(ii) Secondly, the application was made contrary to s69(l) of the Act and is 

against the public interest. In relation to this ground each objecting party 

asserts, in essence, that the Applicant, in applying for the exploration 

licence 6 minutes after it was surrendered by the previous holder, was 

acting as an agent for the previous holder and/or was in collusion with them 

contraiy to s69(l) of the Act.

14 The further and better particulars of objection lodged on behalf of the late Mr 

Brewer and by Mr Crocker are, for all intents and purposes, identical.

The Interlocutory Applications

15 By interlocutory application lodged on 15 August 2019 the Applicant seeks 

orders that: (i)

(i) The Objection (No. 496951) filed by the Objector on 15 November 2016 

be dismissed by reason of the death of the Objector;
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(ii) Alternatively, the objection be permanently stayed by reason of the death 

of the Objector.

16 By interlocutory application lodged on 19 August 2019 the Objector seeks an 

order that the name of the Objector be amended from ‘Gerard Victor Brewer’ to 

‘Stuart Ross Freeth as Executor of the Estate of Gerard Victor Brewer’.

17 The issues which arise for consideration in these interlocutory applications 

include:

a. whether Mr Freeth, as Mr Brewer’s Executor, is entitled to be heard as to 

the late Mr Brewer’s objection;

b. if Mr Freeth is not so entitled, whether this Court has the power to, or ought 

to, dismiss or permanently stay the late Mr Brewer’s objection at an 

interlocutory hearing.

The Statutory Framework

18 Section 57(1) of the Act states:

Subject to this Act the Minister may on the application of any person and 
after receiving a recommendation of the mining registrar or the warden in 
accordance with section 59, grant to that person a licence to be known as 
an exploration licence on such terms and conditions as the Minister may 
determine.

19 Section 59(1) states:

A person who wishes to object to the granting of an application for an 
exploration licence shall lodge a notice of objection within the prescribed 
time and in the prescribed manner.

20 Section 59(4) states, relevantly:

Where a notice of objection -

(a) is lodged within the prescribed time;

and the notice of objection is not withdrawn, the warden shall hear the 
application for the exploration licence on a day appointed by the warden
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and may give any person who has lodged such a notice of objection an 
opportunity to be heard.

The Interlocutory Application to Dismiss or Permanently Stay the Objection

21 A warden does not have the power to grant or refuse an application for an 

exploration licence. The hearing of an objection by a warden is part of the 

filtering role of a warden following which a recommendation will be made to the 

Minister as to the grant or refusal of the exploration licence and the reasons for 

that recommendation.

22 It is apparent from the language of s59(4) that a warden has a discretion whether 

to give a person who has lodged a notice of objection an opportunity to be heard. 

The Minister is not bound in his determination of the application by any refusal 

of a warden to give a person who has lodged a notice of objection an opportunity 

to be heard.

23 There are no criteria set down in the Act or the Regulations concerning how a 

warden should exercise the discretion conferred by s59(4) in order to deny an 

opportunity to a person who has lodged an objection to be heard.

24 It was observed by Warden Calder in DFD Rhodes Pty Ltd v FMG Pilbara Pty 

Ltd (2005) WAMW 23 that it would be:

proper for a warden to ask whether or not the giving of such an opportunity 
would achieve any purpose at all, bearing in mind the provisions of the Act 
and Regulations and the requirements of procedural fairness. It will also 
be appropriate for a warden to take into account in exercising the discretion 
the practice of the Minister in receiving submissions from interested persons 
independently of and subsequent to any hearing before a warden in open 
court.2

25 By its interlocutory application the Applicant seeks a dismissal of the objection, 

or in the alternative, a permanent stay of the objection. In its supplementary 

submissions lodged in response to the Objector’s submissions, the Applicant 

states at par 2:

2 DFD Rhodes Pty Ltd v FMG Pilbara Pty Ltd (2005) WAMW 23 at 21
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The Applicant (Golden Pig) does not say that the Warden is unable to 
consider the objection lodged by Mr Brewer, for the purpose of preparing a 
report to the Minister under section 59(5) recommending the grant or 
refusal of Golden Pig’s application for an exploration licence.

26 The Applicant then says at par 4 of its supplementary submissions:

That is the sole proposition advanced by Golden Pig in this interlocutory 
application: the Warden is unable to give Mr Freeth an opportunity to be 
heard on the hearing of the Golden Pig application. Therefore Mr Freeth’s 
attempted pursuit of that right in these proceedings should be dismissed 
or permanently stayed (emphasis added).

27 I have proceeded on the basis that the above submission does not represent a 

purported amendment to the terms of the Applicant’s interlocutory application. 

No amendment was sought. The interlocutory application seeks orders that Mr 

Brewer’s objection be dismissed or permanently stayed, not that Mr Freeth’s 

attempted pursuit of a right to be heard be dismissed or permanently stayed.

28 In any event, consistent with the comments of Warden Calder in DFD Rhodes 

Pty Ltd, that a person who has lodged an objection should not be given an 

opportunity to be heard does not lead inevitably to the conclusion that the 

objection can or should be dismissed at an interlocutory stage.

29 I respectfully adopt the following statements of Warden Calder in DFD Rhodes 

Pty Ltd:

It is within the discretion of the Minister to receive submissions, both as to 
matters of fact and law, from interested persons in relation to applications 
for and objections to the gi*ant of mining tenements. It is well established 
as a matter of law in this State that a Minister, in exercising his discretion 
in that way, is bound to extend procedural fairness to persons who are 
involved in such a process being undertaken by the Minister. It would be 
open to the Minister to receive submissions concerning the exercise of his 
discretion in relation to an evaluation by the Minister of the relative merits 
of competing applicants in the context of government policies [at 18].

Although the lodging of an objection has the consequence that the Warden 
must conduct a hearing of the tenement application before the Minister may 
finally determine it, the application remains an application to the Minister 
and, in my opinion, the objection thus an objection made to the Minister.
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The objection is not, and cannot be, an objection merely to the Warden 
because the Warden has no power to refuse or grant an exploration licence. 
The objection is a notification to the Minister that there is a person who 
considers that for a specified reason the tenement should not be granted. 
For that reason it is and has been my view that it is only in very limited 
circumstances that a notice of objection may be struck out or dismissed by 
a Warden [at 19].

30 By parity of reasoning, and in light of the Applicant’s submission referred to at 

paragraph (25) above, in my view it would not be appropriate to dismiss or 

permanently stay Mr Brewer’s objection. No submission has been made to the 

effect that the objection was lodged mala fides, or is nonsensical or otherwise 

incapable of bearing upon the question to be answered by the ultimate decision 

maker whether the exploration licence application should or should not be 

granted to the Applicant.

31 Accordingly I would refuse the Applicant’s interlocutory application to dismiss 

or permanently stay Mr Brewer’s objection.

The Interlocutory Application to Change the Objector’s Name

32 Both the Mining Act and Mining Regulations are silent as to any specific power 

to amend the name of an objector to his or her personal legal representative in 

the event of the death of the objector.

33 It could not be said that the change of name sought arises via misnomer or 

inaccurate description of the name of the Objector, nor as a result of error or 

defect, so as to enliven the power to amend pursuant to si42(2) of the Act. 

Section 142(4) provides:

Upon due application in that behalf being made, all such amendments as 
may be necessary for determining in the existing proceedings the real 
question in issue between the parties thereto shall be allowed.

34 At par 22 of their submissions the Objector states that ‘a mining tenement 

applicant has an interest in the application which is capable of being dealt with’, 

and cites Commissioner of State Revenue vAbbotts Exploration Pty Ltd (2014)
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48 WAR 300 as authority for that proposition. The Objector says that Mr Freeth, 

as Mr Brewer’s executor, has an interest in the competing exploration licence 

application E28/2654 lodged by Brewer and that the Brewer objection is made 

in support of that interest.

35 In the passage relied upon by the Objector in Commissioner of State Revenue v 

Abbotts Exploration Pty Ltd, Buss JA (as he then was) states ay [129]:

So, a legal or equitable interest in or affecting an exploration licence may 
be ‘otherwise dealt with ’, within s64(l), if an applicant for the exploration 
licence enters into an agreement before it is granted and a legal or equitable 
interest in or affecting the exploration licence is purportedly created, 
whether directly or indirectly, by or pursuant to the agreement, during the 
first year of the term for which the exploration licence is granted.3

3 6 His Honour goes on to state at [ 141 ]:

Although an agreement effecting the transfer of, or other dealing with, 
property or an interest in property, in breach of an express statutory 
prohibition, will be illegal and void to the extent the agreement effect such 
transfer or other dealing, the agreement may nevertheless, depending upon 
the proper construction of the statute and the agreement, validly create 
personal rights in contract.

37 However in context, Commissioner of State Revenue v Abbotts Exploration Pty 

Ltd is not authority for the proposition that Mr Freeth has a legal or equitable 

interest in the late Mr Brewer’s exploration licence application E28/2654. Nor 

does it necessarily support a proposition that, because Mr Brewer’s application 

can devolve to Mr Freeth pursuant to rl02 of the Mining Regulations, that Mr 

Brewer’s contingent right to object to Golden Pig’s application pursuant to 

s59(4) can likewise devolve to Mr Freeth.

38 In Commissioner of State Revenue v Abbotts Exploration Pty Ltd it was held 

that an applicant for an exploration licence can enter into an agreement with 

another person before the licence is granted, which will give that other person an 

interest in the licence if and when it is subsequently granted. A purported transfer

3 Commissioner of State Revenue v Abbotts Exploration Pty Ltd at [129]
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of an interest within the first year, if prohibited by s64(l) of the Act, would be 

rendered illegal and void, although any agreement entered into might still create 

a personal right in contract.

39 Whilst an exploration licence granted under the Mining Act does not give rise to 

an estate or interest in land, it has been held that exploration licences are property 

and are ‘legal choses in action’.4 It has been held that exploration licences have 

a ‘proprietorial character’.5

40 In Commissioner of State Revenue v Abbotts Exploration Pty Ltd the Court 

considered the nature of the concepts of ‘estate’ and an ‘interest’, including a 

‘legal’ and ‘equitable’ estate or interest in connection with tenements under the 

Mining Act. None of these terms are defined in the Act. Buss JA said at [85]:

In my opinion, the concepts of an ‘estate’, an ‘interest’, an ‘estate and 
interest’ and an ‘estate or interest’ in connection with mining tenements, as 
used in the Mining Act, denote a proprietaiy interest in the tenement in 
question. The proprietary interest comprises, relevantly for the purposes of 
this appeal, those proprietary rights over, affecting or in connection with 
the tenement that are referable to the particular ‘estate’ or ‘interest’ in 
question and are conferred by the Mining Act and, subject to the Act, any 
relevant instrument or instruments in writing.

In my opinion, the word ‘legal’, in the definition of ‘dealing’ in s8(l)..., 
refers to the proprietary interest of:

(a) The holder of the tenement in question or a share in it; or

(b) The holder of a mortgage of the tenement in question or a share in 
the mortgage

which has been created or evidenced in writing and particulars of which 
have been entered on the Register [at 89].

In my opinion, the numerous references in the Mining Act to an ‘equitable 
interest’ or a ‘beneficial interest’ in connection with a mining tenement are 
to a proprietaiy interest in the tenement in question which is not a ‘legal 
estate or interest’ in the sense I have just explained [at 90].

4 Hancock Prospecting Pty Ltd v Wright Prospecting Pty Ltd (2012) WASC A 216; 45 WAR 29 at [72]-[73]
5 Anaconda Nickel Ltd v Tarmoola Australia Pty Ltd [2000] WASCA 27; (2000) WAR 101
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In Watson v NCSC [1988] WAR 332 the Full Court confirmed that an 

application for a mining tenement is not ‘property’. Malcolm CJ said:

Pending a grant any dealings would have to involve an agreement to assign 
or transfer the mining tenement when granted, or a declaration of trust of 
the benefit of the application,

Not being present property, that which is future property or an expectancy 
cannot be assigned at law. It cannot be assigned at equity without 
consideration. Where there is a purported assignment of future property or 
an expectancy for value, equity will treat it as a contract to assign the 
property when acquired.

Pending a grant the applicant has no more than an expectation of a grant 
once the applicant has done all he is required to do. At the most he has no 
more than a mere expectancy. 6

42 The Applicant argues there is no legal mechanism by which Mr Brewer’s 

contingent right to object to Golden Pig’s exploration licence application can 

pass to Mr Freeth. If an application is not property, then it must follow that a 

contingent right to object cannot be property. It is not property that can be passed 

under a will pursuant to the Wills Act 1970, which defines property as being ‘real 

and personal property or any interest therein and any thing or chose in action’. 

The contingent right to object is not a chose in action nor is it a cause of action 

that can be passed to the executor of Mr Brewer’s estate. It is not a cause of 

action because the lodgement of the objection itself does not give rise to an 

accrued right to sue another person and thereby obtain a remedy.

43 Regulation 102(1) states, relevantly, that on the death of the holder of, or 

applicant for, a mining tenement his legal personal representative or trustee may 

lodge a devolution in the form of Form 28 with the prescribed fee and an attested 

or certified copy of the document under which he derives his title.

44 It is to be noted that r 102 is made pursuant to s 162( 1) of the Act which empowers 

the Governor to make certain regulations as are contemplated or deemed

6 Watson and Baker v NCSC [1988] WAR 332 at [339]
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necessary or expedient for the purposes of the Act. Section 162(2)(qa) states 

those regulations may:

Prescribe the mode of dealing with a mining tenement upon the death of the 
holder of the mining tenement or in other prescribed circumstances and 
provide for any related matter.

45 It can be seen that sl62(2)(qa) refers to dealings upon the death of the holder of 

a mining tenement. It does not refer to death of an applicant for a mining 

tenement. A dealing is defined in s8 of the Act as ‘a transfer or mortgage of a 

legal interest in a mining tenement’. I refer to the comments of Buss JA in 

Commissioner of State Revenue v Abbotts Exploration Pty Ltd set out at 

paragraph (40) above as to the meaning of a ‘legal interest’.

46 A devolution was lodged via Form 28 with respect to E28/2654 noting that Mr 

Freeth ‘hereby applies to be registered as the holder of the above mentioned 

interest’, the interest being Mr Brewer’s exploration licence application 

E28/2654.

47 No further guidance is provided in the Act, or in rl02, or within the Form 28 

document itself as to the meaning of the term ‘interest’ therein, particularly in 

the context of an application for a mining tenement. It is certainly arguable that 

the term ‘interest’ in the Form 28 is not to be restricted to a ‘legal interest’ in the 

sense described by Buss JA in Commissioner of State Revenue v Abbotts 

Exploration Pty Ltd, but extends to a proprietary interest in the tenement which 

is equitable or beneficial.

48 The Objector submits that it would be a curious outcome to conclude that the 

name of a deceased objector could not be amended to the name of the objector’s 

executor in circumstances where there is a specific power in the Regulations, 

namely rl02, to do so in the case of a mining tenement application made in the 

name of the deceased.
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49 Whilst there is a mechanism by virtue of rl 02 for lodgement of a devolution upon 

the death not only of the holder of a mining tenement but an applicant for a 

mining tenement, it does not follow that the Act or Regulations have thereby 

created new legal means of bringing about devolution of an application for an 

exploration licence.

50 Nevertheless, and whilst I have some doubt as to the issue, given the limited 

ambit of the submissions in these interlocutory applications, it is not necessary 

nor appropriate to express a concluded view as to whether rl02 evinces a 

legislative intention to create a new legal means of bringing about devolution of 

an application for a mining tenement.

51 In my view the contingent right of a person to object to an exploration licence 

application is not an item of property that can pass under a will nor is it a cause 

of action that survives for the benefit of, or in favour of, the Objector’s executor 

pursuant to s4 of the Law reform (Miscellaneous Provisions) Act 1941.

52 However, in my view, neither of these conclusions is necessarily determinative 

of the Objector’s interlocutory application.

53 Whether or not the late Mr Brewer’s exploration licence application can at law, 

by virtue of rl02 or by some other means, devolve to his executor, and whether 

or not the Minister has the power to grant an exploration licence pursuant to 

s57(l) of the Act to anyone other than the person who actually made the 

application, I would not grant the Objector’s interlocutory application.

54 In my view, particularly in the context of these proceedings, there would be no 

practical purpose in doing so. I am certainly not satisfied that to do so would 

facilitate proceedings being conducted and concluded efficiently, economically 

and expeditiously.

55 Nor am I satisfied that amendment of the Objector’s name so as to allow Mr 

Freeth the opportunity to be heard is necessaiy for determining in the existing 

proceedings the real questions in issue between the parties.
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Brewer V Golden Pig Enterprises Pty Ltd Page 14



56 The real questions in issue to be resolved at the hearing of Golden Pig’s 

exploration licence application are those set out at paragraph (13) above.

57 There is no suggestion in the submissions before me that there will be any 

impediment to those issues being fully canvassed via the objections of Crocker 

and Kean. The issues raised by them are identical to those raised via the 

objection of the late Mr Brewer.

58 There is no suggestion that any prejudice will be suffered by the executor of Mr 

Brewer's estate by way, for example, of unfilled evidentiary gaps should Mr 

Freeth not have the opportunity to be heard as an objecting party.

59 There is no suggestion that, if the objections are successful and Golden Pig’s 

exploration licence application is recommended for refusal, that the fact of Mr 

Freeth being denied the opportunity to be heard during the objection proceedings 

as an objecting party would itself prejudice his opportunity to pursue by way of 

devolution grant of the late Mr Brewer's competing exploration licence 

application. It will not impact upon the priority status of that competing 

application.

60 In my view, adopting the comments of Warden Calder in DFD Rhodes Pty Ltd, 

bearing in mind the provisions of the Act and Regulations and the requirements 

of procedural fairness, nothing will practically be achieved by giving Mr Freeth 

an opportunity to be heard.

61 Accordingly I would refuse the Objector's interlocutory application to change 

the name of the Objector.

it.
Warden AD Hi 11s-Wright
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