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Result 
 
It is recommended that the Hon. Minister: 
 

(1) Uphold the Objection; 

(2) Set aside the survey of Mining Lease 47/1494-I dated 10 October 2018; and 

(3) Direct that the boundaries of Mining Lease 47/1494-I be delineated on the 

basis that it not include land that was formerly the subject of Temporary 

Reserve 4286H as delineated by reference to the designated distance and 

bearing from the Original Rocklea Homestead (Rocklea Homestead). 
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1 Introduction 

1 This case concerns an objection to a survey carried out upon the grant of a mining 

lease situated on the Rocklea Pastoral Lease (Rocklea Station), which consists 

of 469,123 acres in the Districts of Windell and Gregory in the Shire of 

Ashburton in the Pilbara region of Western Australia.  The nearest towns are 

Tom Price and Paraburdoo1. 

2 The Minister granted Mining Lease 47/1494-I (M47/1494) to Aquila Steel Pty 

Ltd and AMCI (I0) Pty Ltd as joint tenement holders (Tenement Holders) on 

14 May 2018. 

3 The grant was subject to a survey in accordance with s 105B of the Mining Act 

1978 (WA) (Mining Act). 

4 Land the subject of a mining lease is required to be surveyed by an approved 

surveyor.2  The purpose of the survey is to clearly delineate the boundaries of the 

lease and ensure that the lease does not encroach on land that is not open for 

mining. 

5 In the event that the survey reveals there is an overlap between the land sought 

and an adjoining tenement which has priority (i.e. was granted first), the 

approved surveyor is to excise the area that encroaches from the area of the land 

sought.3  This is because land that is already the subject of a mining tenement, 

subject to certain exceptions which do not apply here, is not land open for 

mining.4 

6 It follows that the exact boundaries of the land to which M47/1494 relates does 

not crystallise until completion of the survey process. 

                                                            
1 Affidavit of Peter Arthur Winter sworn 25 September 2019 (Second Winter affidavit); PAW 52. 
2 s 80 Mining Act. 
3 reg 120(3) Mining Regulations 1981 (WA). 
4 ss 18, 23 & 27 Mining Act. 
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7 BHP Billiton Minerals Pty Ltd, Itochu Minerals & Energy of Australia Pty Ltd 

and Mitsui Iron Ore Corporation Pty Ltd (Objectors) hold M47/685-1 and 

M47/689-1 (Affected Tenements) which are contiguous with M47/1491. 

8 An approved surveyor, Mr Phillip Richards (Surveyor) was engaged by the 

Tenement Holders to carry out the survey of M47/1491 (Survey). 

9 The Survey was carried out on 20 September 2018.5 

10 The Surveyor found that there was an overlap between the land the subject of 

M47/1491 and what purported to be land the subject of the Affected Tenements 

held by the Objectors.   

11 M47/1491 cannot include land that properly falls within the Affected Tenements, 

it not being land open for mining. 

12 The Affected Tenements had not previously been the subject of a mine survey. 

13 According to the Survey report (Form 44) dated 10 October 2018 prepared in 

accordance with reg 120E of the Mining Regulations 1981 (WA) (Mining 

Regulations), the Surveyor concluded that the boundaries of the Affected 

Tenements were not accurate and as a result wrongly included land the subject 

of M47/1491. 

14 The Survey report was served on the Objectors who lodged an objection which 

is to be heard by the warden who in turn makes a recommendation to the 

Minister.6 

15 The dispute between the parties turns on the identification of the correct co-

ordinates for delineating the ground the subject of the Affected Tenements. 

16 The land that became the Affected Tenements was once part of Temporary 

Reserve 4286H (TR 4286H) which was created in 1967.  Temporary reserves 

                                                            
5 Book of Documents (BOD); Tab 69. 
6 regs 120(3A) & (4) Mining Regulations. 
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were the Mining Act 1904 (WA) (1904 Act) equivalent of the exploration licence 

of today.7   

17 In 1982, Exploration Licence (E47/16) was granted pursuant to clause 1 of the 

transitional provisions in the Second Schedule to the Mining Act over the same 

area as TR 4286H.8  In 2005, E47/16 was the subject of a number of mining lease 

applications including the Affected Tenements. 

18 It follows that the eastern boundaries of the Affected Tenements are ultimately 

defined on the basis of what was once the eastern boundary of TR 4286H. 

19 TR 4286H was created on 4 August 1967 by reference to a datum point which 

was calculated having regard to the landmark ‘Rocklea Homestead’ which is 

located on Rocklea Station. 

20 As providence would have it there were two buildings situated on the Rocklea 

Station capable of being described as ‘Rocklea Homestead’ at the time 

TR 4286H was created.  

21 The Surveyor used the New Rocklea Homestead (NRLH) as a point of reference 

from which the boundaries of TR 4286H were delineated whereas the Objectors 

argue that the Original Rocklea Homestead (ORLH) is the correct reference 

point.  The NRLH and the ORLH are approximately 400 m apart. 

22 If the NRLH is the correct reference point, just under 400 m on the eastern side 

of the Affected Tenements, (Disputed Area),9 would need to be excised from 

the Affected Tenements as it would now form part of M47/1491.  The diagram 

below shows the Disputed Area coloured grey.10 

  

                                                            
7 Michael Hunt; The Mining Act 1978 of Western Australia (1979) 2 (1) Australian Mining and Petroleum Law 
Journal 1,1. 
8 BOD Tab 84; p 383 & 766; Affidavit of David Stewart Graham; 5 July 2019 (Graham affidavit); [29]. 
9 Affidavit of Melissa Marie De Abrue, sworn 16 September 2019; (De Abrue affidavit) MM02; BOD Tab 88  
   p 804, Tab 99 p805. 
10 Attachment to the Tenement Holders’ Opening Submissions. 



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   10 

[2020] WAMW 21 

  



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   11 

[2020] WAMW 21 

23 The essential question in these proceedings is which of the NRLH or ORLH is 

‘Rocklea Homestead’ from which the boundaries of TR 4286H are calculated.  

In determining that question the parties’ submissions give rise to five central 

issues: 

1) What principles are to be applied in determining which of the NRLH or 

ORLH is the correct reference point from which the datum of TR 4286H 

is to be calculated? 

2) In the event that the minute(s) creating TR 4286H give rise to an 

ambiguity, what, if any, extrinsic evidence can be considered to construe 

the term ‘Rocklea Homestead’? 

3) As a matter of fact, which of the NRLH or ORLH was ‘Rocklea 

Homestead’ as at 4 August 1967? 

4) If, despite consideration of issues 1, 2 and 3 above, it remains uncertain 

which of the NRLH or ORLH is ‘Rocklea Homestead’, does the 

Objectors’ purported use and occupation of TR 4286H (including the 

Disputed Area) give rise to an evidential presumption in favour of the 

Objectors? 

5) Can the Minister take into account the public interest should the 

ambiguity remain unresolved after consideration of issues 1, 2, 3 and 4 

above? 

24 During the hearing a number of affidavits were read in.  For convenience 

Annexure A provides a list of Exhibits together with the affidavits relied upon 

by the parties. 

2. The Interlocutory Application 

25 On 5 September 2019, the Objectors lodged a minute seeking to have their Plaint 

(559515) lodged on 31 July 2019, heard before their objection to the Survey or 

alternatively have the objection and the Plaint heard together. 
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26 The Plaint sought to invoke the jurisdiction of the warden sitting judicially as the 

Warden’s Court to determine as a matter of law, in accordance with s 134(1)(e) 

of the Mining Act, ‘the area, extent, dimensions or boundaries of any mining 

tenement’. 

27 By contrast objections to mining surveyors carried out as a consequence of the 

grant of a mining lease by the Minister are dealt with under regs 120A(4) and (5) 

of the Mining Regulations.  This is an administrative proceeding in which the 

warden makes a recommendation to the Minister who then makes the 

determination. 

28 After hearing the parties’ submissions on 16 September 2019, I refused the 

application and proceeded to hear the objection as scheduled on 24 and 

25 September 2019. 

29 On 16 September 2019, I indicated that I would publish my reasons for refusing 

the application together with my reasons in the substantive proceedings. 

30 The Objectors contended that: 

(a) the core issue in the Plaint and the objection are the same; 

(b) resolution of the Plaint will result in a judicial determination binding as 

between the parties and on the warden and the Minister acting 

administratively in the objection proceedings; and 

(c) the objection proceedings should be heard immediately following the 

hearing of the Plaint or if that cannot occur, the objection proceeding 

should be vacated and listed at the same time as the Plaint. 

31 The Objectors relied on Kundana Gold Pty Ltd v Tribunal Resources NL & 

Rand Exploration NL11  (Kundana Gold) as an example where Warden Calder 

heard the objection and Plaint together. 

                                                            
11 Kundana Gold Pty Ltd v Tribunal Resources NL & Rand Exploration NL [2001] WAMW 23. 
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32 Ultimately, I refused the application for the following reasons: 

(i) The legislature sets down a procedure for objecting to a survey and that 

procedure should be followed including, that the determination should be 

made by the Minister not the warden. 

(ii) The objection was lodged on 18 January 2019 and was on foot well before 

the lodgement of the Plaint.  The late application to hear the Plaint first or 

hear the Plaint and objection together would have necessitated the 

vacation of the hearing dates. In addition, if the Plaint and the objection 

proceedings were heard together, there was the potential for procedural 

difficulties, given the rules of evidence and discovery apply to the Plaint 

proceedings but not the objection proceedings. 

(iii) Had the Plaint been heard first or the Plaint and objection proceedings 

heard simultaneously, it would give rise to a situation where on the one 

hand I would make a recommendation to the Minister in the objection 

proceedings which the Minister has a discretion to accept or reject and on 

the other hand make a judicial determination the Minister is bound to 

follow.  Warden Calder was confronted with this difficulty in Kundana 

Gold:12 

it may … be appropriate for me not to make any final determination 
on the Plaint until the Minister has finally determined Objection 
47/001.  I will hear from counsel before I make any decision in that 
regard. 

(iv) At the time Kundana Gold was heard, both objections to surveys and 

Plaints were heard in the Warden’s Court so that the procedural 

difficulties referred to above did not arise.  In addition, the application to 

hear the Plaint and objection simultaneously was made before the 

objection had been set down for hearing.  Furthermore, as Warden Calder 

                                                            
12 Kundana Gold; [20] 



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   14 

[2020] WAMW 21 

points out, if the objection proceedings are resolved there would appear 

to no longer be any need for the Plaint:13 

The objectives of Plaint 3/990 and objection 47/001 appear to have 
been identical, namely, to have excised from the land the subject of 
Ml5/669 any land which encroached upon the previously granted 
prospecting licences 16/1527 to 30. If the Minister determines the 
survey dispute in the manner which I have recommended, then that 
objective will have been achieved and there would appear to no longer 
be any need for me to make the declaration sought in the Plaint. 

3. Tenure History of the Areas in Dispute 

33 There are a number of tenure issues which make this matter particularly complex, 

primarily due to the fact that the tenements have evolved over time and some 

tenements are delineated by reference to the exclusion of others. 

34 The following Table provides an overview of the grant of various tenures:14 

YEAR OBJECTORS TENEMENT HOLDERS 
1967 TR 4286H  
1982 E 47/16  
2005  E 47/1413 
2014 M47/683-I to 691-I  
2018  M 47/1494 

 

3.1 The Tenement Holders’ Tenure 

35 M47/1494 derived from E47/1413 as a conversion under s 67 of the Mining Act.  

The central western portion of E47/1413 became M47/1491.15 

36 E47/1413 was granted over graticular blocks that also encompassed parts of 

E47/16 but includes a notation that E47/1413 not include land the subject of 

E47/16.16 

                                                            
13 Ibid; [20] 
14 Tenement Holders’ Opening Submissions; [34]. 
15 Affidavit of Peter Arthur Winter sworn 14 August 2019 (First Winter affidavit) [40.2]. 
16 See s 57(2d) of the Mining Act. 



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   15 

[2020] WAMW 21 

37 As the Tenement Holders point out the eastern boundary of the Objectors’ 

tenements which derive from E47/16 is the western boundary of M47/1494 

which derives from E47/1413.17 

3.2 The Objectors’ Tenure 

38 E47/16 was granted on 4 October 1982 and is a transitional conversion of a right 

of occupancy in respect of TR 4286H.18 

39 The Affected Tenements M47/686 and M47/688 are conversions under s 67 of 

the Mining Act of the eastern portion of E47/16.19 

40 So far as the eastern boundary of TR 4286H is concerned, land not the subject 

of E47/16 was the subject of E47/1413 held by the Tenement Holders. 

41 On 22 July 2005, the Objectors applied for 19 mining leases as partial 

conversions of E47/16 pursuant to s 67 of the Mining Act.  The 9 mining leases 

referred to in the Table above were granted on 6 June 2014.  As at the date of the 

hearing, approval for the remaining 10 mining lease applications was pending.20 

42 The Objectors’ mining leases cannot include areas of land that were not part of 

the land the subject of E47/16.  Further, E47/16 cannot include land that was not 

part of TR4286H.21 

43 The question in these proceedings is whether the Disputed Area is rightly 

included as part of the Affected Tenements because it was formerly the subject 

of E47/16 or whether the Survey is correct and it must be excluded as it was 

formerly the subject of M47/1413.  The answer to that question turns on the 

boundary of TR 4286H. 

                                                            
17 Tenement Holders Opening Submissions; [37]. 
18 BOD; Tab 84. 
19 First Winter affidavit  [41]; Graham affidavit  [27], [28]. 
20 Objectors’ Opening Submissions; [18]. 
21 Objectors’ Opening Submissions; [19]. 
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4. The Creation of Temporary Reserves:  Statutory Framework 

44 Section 276 of the 1904 Act is the key legislative provision relating to the 

creation of temporary reserves as at 4 August 1967: 

The Minister and pending a recommendation to the Minister, a Warden, 
may temporarily reserve any Crown land from occupation, and the 
Minister may at any time cancel such reservation: provided that if such 
reservation is not confirmed by the Governor within twelve months, the 
land shall cease to be reserved. 

The Minister may, with the approval of the Governor, authorise any person 
to temporarily occupy any such reserve on such terms as he may think, but 
subject to the provisions of section two hundred and seventy seven. 

45 Section 276 of the 1904 Act references s 277 which provides: 

(1) In this section—  

"deep alluvial gold" means alluvial gold below a depth of thirty feet 
from the natural surface of the ground. 

(2) A right of occupancy granted under the preceding section for the 
purpose of prospecting for gold, other than for deep alluvial gold, 
shall not exceed three hundred acres in area. 

(3) A right of occupancy may be granted for a fixed period in excess of 
one year, but in that event the Minister shall cause the terms and 
conditions relating thereto to be laid on the Table of each House of 
Parliament within fourteen days of the granting. 

(4) A right of occupancy granted for any fixed period may be renewed 
from time to time for any term not exceeding twelve months on each 
occasion of renewal, but if any such renewal is granted then the 
provisions of subsection (3) of this section shall apply, and the terms 
and conditions of such renewal shall be tabled in each House of 
Parliament accordingly. 

(5) The provisions of section thirty-six of the Interpretation Act, 1918, 
relating to the disallowance of regulations by either House shall 
apply to all intents and purposes as if the terms and conditions of the 
right of occupancy as tabled under this section were regulations 
tabled under that section. 

46 The term ‘Reserve’ is a defined term in the 1904 Act as follows: 

"Reserve"— Any street or road or any land which for the time being is set 
apart for any public purposes or which is a reserve within the 
meaning of any Act relating to Crown lands and in force for 
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the time being, and not being Crown land within the meaning 
of this Act, and any land which for the time being is excepted 
from occupation for mining purposes under the provisions of 
this Act or otherwise. 

(emphasis added) 

47 Section 276 (5) confirms that once the terms and conditions of the right of 

occupancy have been tabled under s 276, s 36 of the Interpretation Act 1918 

(WA) (Interpretation Act) applies. 

48 Section 36 of the Interpretation Act states: 

Regulations, Rules and By-laws. 

(1) When by any Act it is provided that regulations may or shall be 
made, and 

(i) it is provided that such regulations may or shall be made by 
the Governor; or 

(ii) it is not provided by whom such regulations may or shall be 
made, any  regulation made under, or by virtue of, such 
provision 

(a) shall be made by the Governor; 

(b) shall be published in the Gazette; 

(c) shall, subject to subsection (2) hereof, take effect and 
have the force of law from the date of such publication, 
or from a later date fixed by the order making such 
regulation; 

(d) shall be laid before each House of Parliament within the 
six sitting days of such House next following such 
publication. 

(2) Notwithstanding any provision in any Act to the contrary, if either 
House of Parliament passes a resolution disallowing any such 
regulation, of which resolution notice has been given at any time 
within fourteen sitting days of such House after such regulation has 
been laid before it, or if any such regulation is not laid before both 
Houses of Parliament in accordance with the requirements of 
subdivision (d) of subsection (1) of this section, such regulation shall 
thereupon cease to have effect, but without affecting the validity, or 
curing the invalidity, of anything done, or of the omission of 
anything, in the meantime. 
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This subsection shall apply notwithstanding that the said fourteen sitting 
days, or some of them, do not occur in the same session of Parliament or 
during the same Parliament as that in which the regulation is laid before 
such House. 

(2A) Notwithstanding any provision in any Act to the contrary, if both Houses 
of Parliament at any time pass a resolution originating in either House 
amending or varying any such regulation or substituting another 
regulation or part of a regulation for that which has been disallowed by 
either House under subsection (2) of this section, then on the passing of 
any such resolution-  

(i) amending or varying a regulation or part of a regulation the 
regulation or part of a regulation so amended or varied shall, after 
the expiration of seven days from the publication in the Gazette of 
the notice provided for in the next subsection of this section, take 
effect as so amended or varied; 

(c) shall, subject to subsection (2) hereof, take effect and have the 
force of law from the date of such publication, or from a later 
date fixed by the order making such regulation; 

(d) shall be laid before each House of Parliament within the six 
sitting days of such House next following such publication. 

49 These provisions provide some insight into why the parties were unable to locate 

one instrument that created TR 4286H. 

50 The absence of any specific reference in the legislative scheme to an instrument 

creating a temporary reserve supports the conclusion that the legislature intended 

that the approval process encompass minute documents which were approved by 

the Minister, the Executive Council and the Governor and were eventually 

gazetted, after vetting by Parliament (containing the applicable terms and 

conditions).  

51 Post gazettal, the terms and conditions became regulations which were required 

to be complied with by the temporary reserve holder.   

5. The Creation of TR 4286H 

52 As the Objectors point out, s 276 of the 1904 Act contemplates the following 

Executive acts: 
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(a) the Minister creating the reserve; 

(b) the Governor confirming the reservation; 

(c) the Minister granting rights of occupancy; and 

(d) the Governor approving the action of the Minister to grant rights of 
occupancy. 

53 On 15 February 1967, the Objectors predecessor in title, Goldsworthy Mining 

Limited (GML) lodged an application for temporary reserves for the purpose of 

iron ore exploration.  That application, however, was not progressed.22 

54 GML applied to the Department23 on 26 May 1967 for the temporary reservation 

of, and rights of occupancy over, seven areas of land.24 

55 The area referred to in the Application letter as ‘Area 6’ was described as ‘Datum 

peg 10.0 miles at bearing 259o 00’ from Rocklea Homestead’ [sic] from Datum 

pegs, the boundaries [sic] of Area (6) are: 

5.0 miles at bearing 192o 30; thence 
10 miles at bearing 282o 30; thence 
5.0 miles at bearing 12o 30; thence 
10.0 miles at bearing 102o 30; back to datum peg. 

56 Area 6 was given the number TR 4286H by the Department. 

57 The Under Secretary for Mines made a recommendation to the Minister on 

31 July 1967 that the various reserve applications, including TR 4286H be 

approved.25 

58 The Under Secretary wrote to GML on 8 August 1967 advising that the Minister 

had on 4 August 1967 approved the application for Area 6 which was allocated 

number 4286H and that the approval was in respect of Crown Land “with 

occupancy rights … to prospect for iron ore until 31.3.1968”.  The area is not 

identified other than by a reference to the Application and a notation at the end 

                                                            
22 BOD; Tab 5-7. 
23 Department of Mines and Petroleum now the Department of Mines, Industry Regulation and Safety. 
24 BOD; Tab 8, application letter pp 7, 8 & 9 of Mines File 384/67. 
25 BOD; Tab 9, p 19 of Mines File 384/67. 
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of the letter which said “submitted for your information together with a sketch to 

enable you to accurately plot the reserve on your office plans”26.  No sketch has 

been located. 

59 The only reasonable conclusion that can be derived from this letter is that the 

Minister in accordance with s 276 of the 1904 Act made a decision on 4 August 

1967 approving the reservation of the land described as TR 4286H in addition to 

the land the subject of the other applications contained in the Application letter 

dated 26 May 1967. 

60 The inference the Minister was purporting to approve the reservation of the land 

the subject of the TR 4286H which was described as Area 6 in the application 

letter is supported by the Department’s Mining Tenement Register entry for TR 

4286H which describes the locality of the temporary reserve as “Rocklea 

Homestead” – “see description folio 8 of Mines File 384/67”.  Folio 8 is the page 

of the Application letter that described Area 6. 

61 The minute paper dated 28 September 1967, prepared by the Minister 

recommended that Cabinet advise the Governor to confirm a number of 

temporary reservations made by the Minister (including TR 4286H).  Relevantly, 

the minute paper recommended that Cabinet advise the Governor to: 

(a) confirm pursuant to s 276 of the 1904 Act the temporary reservation by 

the Minister of “Temporary Reserve No.4286H situated at Rocklea 

Homestead … as shown hachured “red” on the plans at pages 10 and 

11 of Mines File 384/67”; and 

(b) approve the Minister authorising GML to temporarily occupy 

TR 4286H in addition to the other temporary reserves. 

62 The notations on the minute indicate that it was received by and, on 28 September 

1967 confirmed by, the Governor in accordance with the recommendation. 

                                                            
26 BOD; Tab 13. 
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63 In a separate minute paper also dated 28 September 1967, consistent with the 

Minister’s minute to Cabinet referred to above, Cabinet advised the Governor to, 

relevantly: 

(a) confirm pursuant to s 276 of the 1904 Act the temporary reservation by 

the Minister of “Temporary Reserve No. 4286H situated at Rocklea 

Homestead … as shown hachured “red” on the plans at pages 10 and 

11 of Mines File 384/67”; and 

(b) approve the Minister authorising GML to temporarily occupy 

TR 4286H in addition to the other temporary reserves. 

64 The minute indicates that it was approved by the Governor, as it contains the 

Governor’s signature. 

65 A notice of the confirmation of the reservation by the Minister of TR 4286H, and 

confirmation of the grant of occupancy rights over the area of land comprising 

TR4286H, dated 28 September 1967, was published in the Government Gazette 

on 6 October 1967.   

66 A Departmental memorandum dated 2 October 1967 also records that the 

Executive Council confirmed the reservation and approved the right of 

occupancy of the relevant areas, including TR 4286H, on 28 September 1967.  

The Mines File 384/67 (Mines File) contains a letter to the same effect from the 

Department to GML dated 2 October 1967. 

67 The Government Gazette of 6 October 1967 confirms the temporary reservation 

and right of occupancy for TR 4286H.  The Gazette identifies the ‘Corres No’ as 

384/67 and the locality as ‘Rocklea Homestead in the West Pilbara Goldfield’. 

68 On 15 November 1967, GML notified the Department that, in accordance with 

the ‘Conditions of Right of Occupancy of Temporary Reserves for Iron Ore, Para.  

I’, temporary reserves 4283H, 4284H, 4285H, 4286H, 4287H and 3737H had 
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been marked ‘at the described datum points’.  That is consistent with the 

conditions of the rights of occupancy for TR 4283H, which included that: 

Within 60 days of approval of the right of occupancy appearing in the 
Government Gazette, the occupant shall mark at a corner of the boundary 
of the Temporary Reserve a landmark consisting of a post or cairn to serve 
as a commencing or datum point and shall advise the Minister for Mines 
in writing the position of such point. 

69 Although GML said it erected the datum post within the working limits of the 

available maps,27 it is not in dispute that the physical pegs or marks can no longer 

be located.   

70 At some time after 4 August 1967, details of TR 4286H and the rights of 

occupancy granted to GML were entered into the Mining Tenement register. 

6. The Mines File and Mining Tenement Register  

71 Section 5 of the 1904 Act makes it clear that the Department played an important 

role in the administration of the 1904 Act: 

The administration of this Act and the control of the Department of Mines 
shall be vested as heretofore in the responsible Minister of the Crown holding 
for the time being the office of Minister for Mines. 

72 Key roles are detailed in s 6 of the 1904 Act: 

There shall be an Under Secretary for Mines and such mining registration, 
mining surveyors, and other officers as the Governor may deem necessary for 
the due administration of this Act. 

73 The 1904 Act as in force in 1967, contains references to the Department 

maintaining a book in s 83 and this is likely the Mines File: 

83. There shall be kept at the Department of Mines in Perth for each goldfield 
a book to be called "The Register of Gold Mining Leases," and for each 
mineral field a book to be called "The Register of Mineral Leases," wherein 
shall be registered all applications for leases, transfers, sub-leases, liens, 
charges, and encumbrances, and other dealings or transactions. Such books 
and all registered instruments shall be open to public inspection on payment 
of the prescribed fee. 

                                                            
27 BOD; Tab 22. 
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74 Part XII of the 1904 Act references regulations and in particular s 308 states: 

The Governor may from time to time make, alter, and repeal regulations, not 
being contrary to the provisions of this Act, for all or any of the r matters 
following (that is to say):—… 

(30) For prescribing the manner in which registers shall be kept. 

75 Further, on review of the Mining Regulations 1904-1967 (WA) (1904-1967 

Regulations), it is clear that the physical files of the Department were the source 

of truth in terms of the dealings, transactions and decisions in respect of the 

Mining Act, much like the electronic register is today. 

76 The warden was required to provide details of decisions,28 and determinations,29 

to the Department.  Parties were required to lodge documents with the 

Department.30  Registration of documents was effected at the Department.31  The 

Mining Surveyor was required to forward to the Department a plan and duplicate 

and reports of all surveys executed by him.32 

77 Regulation 243 confirms that the Department were caretakers of the register with 

the warden and Mining Registrar’s office: 

The holder of a mining tenement, or interest therein, or any registered 
mortgagee may, on application to the Department of Mines, or at the Warden 
or Mining Registrar’s office, examine the register of the tenement in which he 
is interested and obtain extracts therefrom.  Any other person desiring to 
obtain particulars as to the names of the registered holders of any mining 
tenement, or other particulars affecting the same may, on payment of the 
prescribed fee, obtain the required information in writing. 

78 Form No. 15 (reg 122) Surrender of lease, annexed to the Regulations gazetted 

on 24 January 1967 references the register: ‘cancelled in the register of the 

Department of Mines’.  Form No. 43 (reg. 203) Caveat by Consent, annexed to 

                                                            
28 Mining Regulations 1904-1967 (WA); regs 93 and 104. 
29 Ibid; reg 182. 
30 Ibid; regs 87, 116, 116(7), 119, 122, 126, 138, 192, 199, 201, 205C, 214, 218A, 237 and 243. 
31 Ibid; reg 8, 116(4), 116(7), 237, Form No. 12, Form No. 15, Form No. 43. 
32 Ibid; reg 253. 
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the Regulations gazetted on 24 January 1967, also references the books of the 

Department of Mines: ‘registered in the books of the Department of Mines’. 

7. The Survey Process 

7.1 The Statutory Provisions 

79 Section 105(B) of the Mining Act states that tenements, including mining leases 

are granted subject to confirmation that the land applied for is confirmed as 

available for the purposes of the grant after a survey has been made. 

80 Section 162(2)(ka) of the Mining Act provides that regulations may be made for 

“any matter relating to the surveying of mining tenements”. 

81 Part VI of the Mining Regulations provides for regulations related to the survey 

of mining tenements. 

82 Regulation 116 confirms the term “mine survey”, means a survey required under 

the Mining Act or Mining Regulations in respect of the boundaries of the area of 

land to which a tenement relates. 

83 Subject to the Mining Act and Part VI of the Mining Regulations, surveys are to 

be conducted by approved surveyors in accordance with the Licensed Surveyors 

Act 1909 (WA) and the Licensed Surveyors (Guidance of Surveyors) Regulations 

1961 (WA).33 

84 Regulation 117(2)(b) provides that all mining surveys shall be carried out by 

approved surveyors in accordance with ‘such directions as are from time to time 

published by the Department for the guidance of approved surveyors: such 

directions appear to exist in the form of the ‘Provisions and Regulations of the 

Mining Act and Directions relating to the surveying of Mining Tenements’ 

(revised 25 June 2014).  Part VI, paragraph 4 provides that: 

                                                            
33 reg 117(2)(a) & (b) Mining Regulations. 
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Upon request, the Department, in order to avoid duplication, inconsistency 
and screening of confidential data, will provide survey instructions. 

85 A survey of a mining lease under s 80 of the Mining Act may be arranged by the 

tenement holder and carried out at any time, but if the Director issues a written 

notice, the tenement holder must arrange for the survey to be carried out within 

the time specified in the notice.34 

86 Regulation 120A(3a) together with reg 118A(6) provides that an adjoining 

tenement holder who has been served under reg 120A(3) may lodge an objection 

in the form of a Form 16. 

7.2 The Survey Instructions 

87 Prior to applying for M47/1494 in 2013, the Tenement Holders investigated the 

location of ‘Rocklea Homestead’.35  This included identifying the datum point 

of TR 4286H.36 

88 The Surveyor had been involved in marking out M47/1494 in late 2013.  He had 

also been involved in marking out the Objectors’ mining leases including the 

Affected Tenements in 2005. 

89 On 14 May 2018, M47/1494 was granted by the Minister to the Tenement 

Holders. 

90 The Department wrote to the Tenement Holders on 21 June 2018 directing that 

a survey be conducted37 and provided instructions that datum of TR 4286H (and 

therefore E47/16) was based on the ORLH. 

91 On 20 September 2018, the Surveyor was appointed by the Tenement Holders to 

carry out the survey of M47/1494. 

                                                            
34 reg 118(3) Mining Regulations. 
35 First Winter affidavit; [67]-[91]. 
36 First Winter affidavit; [93]; BOD Tab 67; 592. 
37 First Winter affidavit; [92]; BOD Tab 57; 564-565; s 82(1)(ba) of the Mining Act creates a condition requiring 
survey by the lessee. 
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92 The Department advised the Surveyor that:38 

The calculated position of E47/16 and the resultant mining leases has been 
accepted since July 2005, and we are satisfied with the reasoning behind their 
spatial position. 

93 On 16 August 2018, the Department advised the Tenement Holders that:39 

In the absence of further additional substantial information to provide proof 
and sound reason for us to change the pick-up of old Rocklea homestead, 
DMIRS considers that the calculated coordinates for E47/16 are correct and 
absolute. 

94 The Tenement Holders requested a meeting with the Department:40 

[i]n order to table new information regarding the true position of Rocklea 
Homestead when TR 70/4286H was applied for. 

95 At the meeting on 17 August 2018, the Tenement Holders provided the 

Department with the Pastoralist’s letter taken from the Department of Lands file. 

96 The letter written by F [Frank] Troy on behalf of the Rocklea Pastoral Company 

of Rocklea Station to the Under Secretary of Lands dated 21 August 196841 says: 

The latter part of 1966 we erected a new homestead at a cost of $14,000.00. 

97 Attached to the letter was a hand drawn plan depicting the locations of the ‘new 

house’ and ‘old house’. 

98 As a consequence of the Pastoralist’s letter, the Department directed the 

Surveyor to DGPS locate the NRLH on which to base the amended boundary 

calculation for TR 4286H (and hence E47/16) in order to ascertain the ground 

available to M47/1494, prior to survey instructions being issued.42 

                                                            
38 BOD; Tab 42; p 397. 
39 BOD; Tab 66; p 589; Tab 42; pp 397-398. 
40 First Winter affidavit; [94]; BOD Tab 66; p 588; Tab 74; p 651. 
41 BOD; Tab 64; p 578. 
42 BOD; Tab 74; p 651. 
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99 Subsequently, the Department issued the Surveyor instructions for the survey of 

M47/1494 which included the following notations on a Post-it Note:43 

You can do the calc from Rocklea Homestead (new) if you wish … 

(emphasis added) 

7.3 The Role of the Surveyor and Onus of Proof 

100 The Tenement Holders argue that a surveyor is required to make a finding as to 

whether the tenement being surveyed encroaches on another tenement having 

priority in application, in which case a surveyor must excise that land.44 

101 The Tenement Holders’ submissions with respect to this issue are as follows: 

21. In this case: 

21.1. the Director provided the surveyor with a copy of the application 
letter dated 26 May 1967 in respect of TR 4286H which described 
the area by reference to ‘Rocklea Homestead’;45 

21.2. the Director acknowledged that the surveyor could use the new 
homestead ‘if you wish’;46 and 

21.3. the surveyor recorded in his field notes47 his conclusion that the 
new homestead was ‘in use’48 in 1967 based on the pastoral 
lessee’s letter dated 1968 provided by the Tenement Holders which 
he verified using an aerial photograph dated 1968.49  The surveyor 
wrote under ‘Additional Notes’: 

‘The western boundary of M47/1494 was instructed not to 
encroach onto the eastern boundary of the section of late E47/16 
(=TR 4286H).” 

This was the extent of the surveyor’s instruction.  The field note 
also states: 

‘Note.  Evidence utilised to confirm the homestead location was 
based on an aerial photograph image dated 1968 that shows the 
building in the same location as the now main section of the 

                                                            
43 BOD; Tab 70; pp 604-606. 
44 r120(3) of the Mining Regulations; Tenement Holders’ Closing Submissions; [20]. 
45 BOD; Tab 87 p 607. 
46 BOD; Tab 87 p 606. 
47 Which the surveyor is required to keep under r.81(1) of the Licensed Surveyors (General Surveying Practice) 
Regulations 1961. 
48 BOD; 87 pp 795 and 796. 
49 BOD; 87 p 795. 
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current homestead validated by comparing the 1968 image 
against the current Google Earth image.’ 

The surveyor reached a rational and uninfluenced finding based on 
the evidence he was presented. 

22. The only available inference on the evidence is that the surveyor 
made a ‘finding’ as to the land to be excised from M47/1494-1 and 
that this finding was based on the conclusion that the reference to 
‘Rocklea Homestead’ was properly construed as a reference to the 
new homestead. 

102 The Tenement Holders say that the only reasonable inference based on the 

evidence is that the Surveyor was persuaded by the Pastoralist’s letter and the 

aerial photography to conclude that the reference to the ‘Rocklea Homestead’ 

should be construed as a reference to the NRLH.50 

103 According to the Tenement Holders: 51 

(a) The mining survey report in Form 44 is, once lodged, determinative of the 
tenement boundaries unless rejected and replaced by a further mining survey 
report following the hearing and determination of an objection. 

(b) The objection which has been lodged is an objection ‘as to the mining survey’. 

(c) The role of the warden in hearing the objection and the Minister in 
determining the objection is to consider whether, in conducting a mining 
survey, the surveyor fell into error, including because the surveyor reached 
a ‘finding’ in relation to the encroachment and excision of an adjoining 
tenement that was incorrect. 

(d) The surveyor’s finding should not be disturbed by the warden or Minister 
unless it is established by clear evidence that the finding was erroneous.  
The burden is upon the Objectors to demonstrate that the mining survey 
report is erroneous. 

(e) A surveyor has expertise and experience in construing instruments to 
identify the location on the ground of the landmarks referred to.  Indeed, 
one might reasonably presume that surveyor has experience in identifying 
homesteads and a view as to the ordinary meaning of the term “Rocklea 
Homestead’.   

(emphasis added) 

104 The Tenement Holders contend that the warden and Minister should not too 

readily substitute their own views for those of an expert surveyor entrusted by 

                                                            
50 Tenement Holders Closing Submissions; [26]. 
51 Tenement Holders Closing Submissions; [27]-[30]. 
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Parliament to reach that finding and who has specialist knowledge within his 

area of expertise and experience.52 

105 Reliance is placed on Consolidated Gold Mining Areas NL v Orsesearch NL53 

(Oresearch) wherein Commissioner Heenan QC (as he then was) approved of 

what was said by Wells J in Pacimex (Operations) Pty Ltd v Australian 

(Nephrite) Jade Mines Pty Ltd54 concerning courts being slow to interfere with 

the findings of tribunals where the special abilities of members of the tribunal 

have been brought into play. 

106 The Objectors do not contend that the Surveyor erred in any technical respect so 

far as the process of carrying out the survey was concerned.  The objection 

asserts the Surveyor used the wrong reference point for the Rocklea Homestead, 

hence the boundaries of the area of land to which the Affected Tenements relate 

has not been correctly delineated and the Disputed Area ought to remain part of 

the Affected Tenements. 

107 In my view, there is no question that the Surveyor brings specialist knowledge 

to bear as to the process of conducting a survey including locating the true 

position of landmarks on the ground.  However, this case does not involve 

locating the true position of a landmark, the actual positions of the NRLH and 

ORLH not being in dispute.   

108 The essential question concerns which of the NRLH or ORLH is the correct 

reference point.  Depending on how that question is characterised it either 

involves a question of the construction of the minute(s) creating TR 4286H and 

what, if any, extrinsic evidence can be considered or primarily a factual 

determination as to which of the NRLH or ORLH best fits the description of 

‘Rocklea Homestead’. 

                                                            
52 Tenement Holders’ Closing Submissions; [34] & [36]. 
53 Consolidated Gold Mining Area NL v Orsearch NL(1990) 3 WAR 208; [217]. 
54 Pacimex (Operations) Pty Ltd v Australian (Nephrite) Jade Mines Pty Ltd (1974) 7 SASR 414; 414-415. 
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109 The correct construction of an instrument is a matter of law.  While the process 

of reasoning adopted by the Surveyor may be instructive, I do not agree that the 

Surveyor enjoys any special advantage in relation to matters of law. 

110 Nor, in my view, does the Surveyor enjoy any special advantage with respect to 

determining which of the NRLH or the ORLH best fits the description of the 

‘Rocklea Homestead’.  This is a question of fact that does not involve any 

specialist or technical knowledge.  That much is evident from the fact the 

Tenement Holders rely on the ordinary meaning of the word ‘homestead’ as 

defined in the Macquarie Dictionary. 

111 Finally, as is readily apparent from the process by which instructions were 

received from the Department, the Surveyor considered limited information in 

selecting the NRLH as the reference point.  This is not a case where the Surveyor 

has made findings after detailed consideration of the issues supported by 

submissions and evidence from the affected parties.55 

112 In the course of these proceedings I have been provided (as will the Minister in 

due course) with extensive evidence and submissions that were not made 

available to the Surveyor. 

113 The Tenement Holders also assert that deference should be afforded the 

conclusion reached by the Director’s delegate who is responsible for 

administering mining tenure in Western Australia.56 

114 The inclusion of the words ‘if you wish’ in the instructions from the Director’s 

delegate suggest the Department had not formed a definitive view as to which of 

the NRLH or ORLH is the correct reference point.  However, a subsequent email 

from John Stevens, Senior Geospacial Officer with the Department to BHP 

                                                            
55 Evans v Native Title Registrar [2004] FCA 1070 and Commissioner of Patents v Emperor Sports Pty Ltd 
[2006] FCAFC 26. 
56 Tenement Holders’ Reply Submissions; [52]. 
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confirms that the Department did direct the Surveyor to use the NRLH as the 

reference point.57 

115 Even if the Director’s delegate had reached a definitive view, my observations 

about the specialist knowledge of the Surveyor apply also to the Director’s 

delegate. 

116 Turning to the burden of proof the parties disagree as to whether there is an onus 

of proof in proceedings of this nature. 

117 The Tenement Holders argue that the findings of the Surveyor should not be 

disturbed unless the Objectors demonstrate the finding was erroneous.58 

118 The Objectors on the other hand contend that there is no onus of proof and point 

to the fact that no authority in support of the Tenement Holders’ position has 

been produced.59 

119 Particular reliance is placed by the Objectors on the roles of the warden and 

Minister being administrative and inquisitorial, not adversarial.60 

120 It is said that being an administrative and inquisitorial process, there is no legal 

or evidential onus of proof arising from the nature of the objection proceedings, 

although the warden and the Minister may apply a common sense approach to 

evidence in relation to particular facts.61 

121 The Objectors rely on Ward v State of Western Australia62 wherein Carr J 

considered an appeal from a determination made by the National Native Title 

Tribunal that the proposed grant of an exploration licence (the Act) was an act 

                                                            
57 BOP; Tab 74; 651. 
58 Tenement Holders’ Closing Submissions; [30]. 
59 Objectors’ Reply Submissions; [30]. 
60 Objectors’ Closing Submissions; [197]. 
61 Objectors’ Closing Submissions; [128]. 
62 Ward v State of Western Australia (1996) 69 FCR 208. 
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attracting the expedited procedure under s 237 of the Native Title Act 1993 (Cth) 

(NTA) 63. 

122 A central issue concerned whether the native title party, as the objector to the 

determination that the Act attracted the expedited procedure, bore the onus of 

proof in proceedings before the Tribunal. 

123 Carr J referred with approval to the judgment of Woodward J in McDonald v 

Director-General of Social Security64 (McDonald). 

124 Consistent with McDonald, his Honour concluded that no burden of proof or any 

evidential burden of a legal nature lies on any party to proceedings before the 

Tribunal inquiring into the matters referred to in s 237 and that the Tribunal 

should adopt a common sense approach to the evidence.65 

125 The Tenement Holders submit that McDonald is distinguishable because unlike 

the tribunal the subject of the decision in McDonald, the warden and Minister 

do not step into the shoes of the Surveyor and make their own decision in place 

of the Surveyor. 

126 An examination of the passages from McDonald to which Carr J referred reveals 

that Woodward J’s observations were not confined to proceedings where a 

tribunal steps into the shoes of the original decision-maker.  Moreover, Carr J in 

Ward, in adopting what was said in McDonald did not do so in that context. 

127 Accepting what was said by Carr J in Ward, in my view, neither of the parties 

bears the onus of proof and that a common sense approach should be adopted in 

considering the evidence.  Obviously that may include, depending on the 

circumstances, placing weight on the result of the Survey.  I agree with the 

Objectors that common sense dictates if there is no evidence of any error in the 

                                                            
63 See s 237 of the NTA. 
64 McDonald v Director-General of Social Security (1984) 1 FCR 354; 356-357 & 358. 
65 Ward v State of Western Australia (1996) 69 FCR 208 217 & 218. 
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survey process, then there would be no reason for the Minister to uphold the 

objection.66 

7.4 The Role of the Warden 

128 The role of a warden in hearing objections to a survey was considered in some 

detail by Warden Calder in Westdeen Holdings Pty Ltd v Haggarty.67  His 

Honour observed that: 

[r]egulation 120A(5) requires that after hearing an objection to a mining 
survey the warden must forward to the Minister the warden’s notes of 
evidence and recommendation relating to the objection.  Apart from the 
requirement that the recommendation must relate to the objection, the 
regulation does not specify either the nature of the recommendation the 
warden must make or whether the warden is limited to simply 
recommending that the survey should be accepted or rejected by the 
Minister. 

129 Warden Calder referred to a number of authorities in which it has been accepted 

that in hearing objections to applications for mining tenements the warden’s 

function involved a filtering process whereby matters which may be relevant to 

the final decision to be made by the Minister may be tested before the warden in 

open court before the matter proceeds to be determined by the Minister.68 

130 Ultimately, his Honour concluded that the warden should perform a similar 

function in hearing an objection to a mining survey.  Because of the filtering 

function and the absence of any express limitation in the legislation as to the 

nature of the recommendation, it is open for the warden to do more than merely 

recommend that the survey be accepted or rejected by the Minister.  This 

included ‘the issue of excision’ and ‘the location of the boundaries of the 

adjoining tenements’. 

                                                            
66 Objectors’ Closing Submissions: [198]. 
67 Westdeen Holdings Pty Ltd v Haggarty; unreported Perth Warden’s Court; del 7 August 1998; Vol 13; No 
14; 27. 
68 Ibid; 28. 
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8. The Parties’ Submissions as to Construction 

131 It is not in dispute that when construing a public document reference can be had 

to extrinsic evidence: 

(a) incorporated in the public document either expressly or by necessary 

implication; and 

(b) that identifies the place or thing referred to in the public document. 

132 The dispute between the parties centres on what extrinsic evidence can be taken 

into consideration in the circumstances of this case and the process by which a 

reasonable reader might approach the evaluation of the relevant documents. 

8.1 The Tenement Holders’ Construction 

133 The Tenement Holders submit that there is a limited role for extrinsic evidence 

as an aid in construing public documents consistent with the following 

principles:69 

(i) third parties, or members of the public generally, might have an interest in 

the subject matter of the document, or otherwise rely on the document; 

(ii) third parties are entitled to rely on a public document, without having 

access to extrinsic material.  They ought not to be subject to the risk of the 

apparent meaning of the document being altered by the introduction of 

extrinsic material; 

(iii) in relation to public documents, certainty is paramount; 

(iv) to avoid uncertainty arising from the possibility that the same document 

might have different meanings for different people according to their 

knowledge of the background, and pointless litigation, the role of extrinsic 

evidence must be limited; 

                                                            
69 Tenement Holders’ Opening Submissions; [69] & [83]. 
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(v) the words of the grant should be given their plain meaning; 

(vi) there is no role, or at least a much more limited role for extrinsic evidence 

than there might be in the case of contracts; 

(vii) members of the public are entitled to rely upon the public record of the 

relevant instrument without having to go behind it to find a meaning that is 

not apparent from its face; and 

(viii) in construing an instrument of grant for the purpose of ascertaining the 

boundaries of the land granted, primacy should be given to features on the 

ground, or at least those things about which members of the public 

consulting the public record are least likely to make a mistake. 

134 According to the Tenement Holders, application of the principles of construction 

referred to above means that the only extrinsic evidence that is required70 is 

evidence as to the location of ‘Rocklea Homestead’ as at 4 August 1967 (i.e. the 

NRLH).71  This is because: 

(i) as at August 1967, at the time of reservation, that was the plain meaning of 

the words; 

(ii) there is no role for extrinsic evidence to suggest that the words ‘Rocklea 

Homestead’ bore anything other than its plain, factual meaning at the time; 

(iii) giving primacy to features on the ground, as at August 1967, the Rocklea 

Homestead on the ground was in fact the NRLH; and 

(iv) the subjective view that may have been held by any person or entity 

involved in the creation of TR4286H is irrelevant. 

                                                            
70 The Tenement Holders querying whether this constitutes extrinsic evidence. 
71 Tenement Holders’ Opening Submissions; [103]. 
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135 Thus, the subjective intent to refer to the ORLH, arising from a public plan or 

elsewhere, cannot trump the plain meaning and the factual location of what at 

the time was the Rocklea Homestead.72 

136 Consistent with this construction the Tenement Holders argue that a reasonable 

reader would construe the exercise of power by recourse to the following line of 

enquiry:  

(a) as the instrument by which TR 4286H was created has never been located, 

it is to be construed having regard to the recommendation to the Minister 

by the Under Secretary of Mines dated 31 July 1967, it being the next best 

available evidence;73 

(b) the minute to the Minister makes a recommendation that “Application Nos 

4283H through to 4287H be approved”.  These referenced documents are 

accordingly expressly incorporated into the instrument; 

(c) it can be reasonably inferred that “Application No 4283H through to 

4287H” is a reference to the Objectors’ predecessors’ letter to the Under 

Secretary for Mines dated 26 May 1967;74 

(d) that Application letter makes reference to an Area (6) which is marked as 

being 4286H (i.e. TR 4286H).  The description of that Area is described as 

including ‘Datum peg 10.0 miles at bearing 259o 00’ from Rocklea 

Homestead’; 

(e) the public register held by the Department for TR 4286H75 states under 

“Locality” ‘See description folio 8 of Mines File 384/67”; 

(f) page 8 of the Mines File, which is also publicly available, contains the 

description in the Application letter referred to in subparagraph (d) above 

                                                            
72 Tenement Holders’ Opening Submissions; [102]. 
73 Tenement Holders’ Closing Submissions; [43]. 
74 BOD; Tab 8. 
75 BOD; Tab 10. 



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   37 

[2020] WAMW 21 

identifying the location of TR 4286H by reference to a measurement 

calculated from the ‘Rocklea Homestead’; 

(g) the Government Gazette76 which records the creation of TR 4286H and is 

publicly available makes reference to ‘Corres. No 384/67’; and 

(h) it is reasonable to infer that ‘Corres. No 384/67’ is a reference to Mines File 

(384/67) – which includes page 8 which, as outlined above, identifies the 

location of TR 4286H by reference to ‘Rocklea Homestead’. 

137 The Tenement Holders say the questions that must be determined is: What is the 

meaning of the term Rocklea Homestead as at 4 August 1967?  They rely in 

particular on the statement of Meagher JA in Allandale Blue Metal Pty Ltd v 

Roads and Maritime Services77 (Allandale): 

Evidence may also be led to identify a thing or place referred to in the 
consent … that evidence is not led to vary the consent but to identify the 
thing referred to in it.  Evidence as to the nature of physical features of the 
land or site may also be admissible for that purpose. 

138 Although the buildings referred to as the ORLH and the NRLH were both in 

existence as at 4 August 1967, the Tenement Holders say that the NRLH is the 

only building that can be charactered as the Rocklea Homestead having regard 

to the evidence. 

139 This is so because the ordinary meaning of the term ‘homestead’ is the ‘main 

residence on a sheep or cattle station or large farm’.78  The Tenement Holders 

argue that factual evidence as to the characteristics of the NRLH and ORLH, to 

which I will return later in these reasons, establishes that at the relevant date the 

NRLH was the main residence on the Rocklea Station. 

140 The Objectors agree with the Tenement Holders’ construction that a public act 

should be done in such a way as to produce certainty and that primacy should be 

                                                            
76 BOD; Tab 21. 
77 Allandale Blue Metal Pty Ltd v Road and Maritime Services [2013] NSWCA103;  [43]-[44]. 
78 Macquarie Dictionary (2nd ed, 1991) [843]. 
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given to features on the ground or at least those things about which the public 

are least likely to make a mistake,79 but contend the Tenement Holders’ 

submissions are inconsistent with that proposition for the following reasons:80 

(a) a homestead is not a landscape feature like a hill.  It is moveable and 

changeable; 

(b) the Tenement Holders fail to acknowledge that they seek to rely on 

extrinsic evidence (i.e. the Pastoralist’s letter, books and aerial 

photographs) which is not publicly available, or at least not without 

considerable research, in the face of the public plans relied on by the 

Objectors; 

(c) a factual inquiry as to the main homestead in use at the time of the creation 

of TR 4286H is productive of great uncertainty; 

(d) even if GML visited Rocklea Station prior to lodging the Application, if 

the pastoralists changed their mind and moved into the ORLH by the date 

TR 4286H was created, then the location of the temporary reserve would 

change; 

(e) adopting the Tenement Holders’ construction, the location of a temporary 

reserve can be entirely dependent upon factual events undertaken by third 

parties that are beyond the control or knowledge of anyone including the 

Minister; and 

(f) the contention that the only extrinsic evidence that can be taken into 

account is factual evidence as to the location of the homestead on Rocklea 

Station as at 4 August 1967, has the perverse consequence that the 

location of a temporary reserve described by reference to a pastoral 

                                                            
79 Tenement Holders’ Opening Submissions; [69] & [83]. 
80 Objectors’ Closing Submissions; [112]. 
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homestead could never be known with any certainty, whether it be at the 

time it was created or now.81 

141 The Objectors also challenge the Tenement Holders’ approach to the use that can 

be made of extrinsic evidence: 

(i) having acknowledged that it is permissible to have regard to the 

Government Gazette which in turn refers to the Mines File generally, the 

Tenement Holders say page 8 is admissible but not page 11;82 

(ii) it is incongruous to refer to the Pastoralist’s letter which is not on the Mines 

File or referred to in any public document but not the Cabinet minute and 

accompanying plan on the Mines File;83 

(iii) the Tenement Holders refer to page 8 on the Mines File being incorporated 

expressly or by necessary implication from the entry in the public register.  

However, the register also refers to approval in Executive Council on 

28 September 1967 and publication in the Government Gazette on 

6 October 1967, yet the Tenement Holders do not suggest these documents 

are admissible.84 

8.2 The Objectors’ Construction 

142 The Objectors concede85 that it is not permissible to seek to use extrinsic 

evidence in an attempt to alter or qualify the meaning of otherwise unambiguous 

words used in a public document.86  According to the Objectors they are not 

seeking to use maps and other extrinsic evidence to locate the Rocklea 

Homestead somewhere other than its true geographical location.  It is proposed 

                                                            
81 Objectors’ Closing Submissions; [65]. 
82 Objectors’ Reply Submissions; [47]. 
83 Objectors’ Reply Submissions; [47]. 
84 Objectors’ Reply Submission; [46]. 
85 Objectors’ Closing Submissions; [43]. 
86 Slough Estates Ltd v Slough Borough Council and Others (No 2) [1970] AC 958; 962. 
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that extrinsic evidence be used only to identify what was meant by the term 

‘Rocklea Homestead’.87 

143 The Objectors also contend that the warden and the Minister are not limited to 

only considering extrinsic evidence as to the location of ‘Rocklea Homestead’ 

as at 4 August 1967.88 

144 The Tenement Holders have been unable to identify any authority in support of 

a restrictive approach being taken to the interpretation of a conferral of an 

authority to mine made under the statutory regime which governs mining tenure 

in Western Australia.89 

145 In Oresearch, where Commissioner Heenan QC was required to construe an 

exploration licence to determine the precise location of the northern boundary of 

the subject land, the licence itself contained no description or map of the area to 

which it applied, yet a departmental map was admissible. 

146 The Objectors place particular emphasis on his Honour’s confirmation that: 90 

[i]t is always open to have regard to extrinsic evidence to construe a 
document of title, grant or licence, not to alter or interpret the document 
but to identify the subject matter. 

147 Consequently, the Objectors argue that a broader range of extrinsic evidence than 

just the Application and factual evidence concerning the buildings on Rocklea 

Station in August 1967 can be considered in construing the term ‘Rocklea 

Homestead’.91 

 

                                                            
87 Objectors’ Closing Submissions; [68]. 
88 Objectors’ Closing Submissions; [31]. 
89 Objectors’ Closing Submissions; [33]. 
90 Oresearch; 217. 
91 Objectors’ Closing Submissions; [40]. 
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148 According to the Objectors it would be artificial and erroneous to attempt to 

ascertain the meaning of the expression ‘Rocklea Homestead’ without 

considering: 

(i) other contemporaneous documents in particular documents on the Mines 

File, and public plans available for inspection at the Department; and 

(ii) the process by which descriptions of temporary reserves were derived by 

applicants and understood by the Department, at the time of the 

Application.92 

149 The Objectors say that as it is not possible based on the minutes alone to locate 

the place described as ‘Rocklea Homestead’ as there is no evidence it was a 

single location listed in the Australian or Western Australian Gazette nor did it 

have a notorious meaning as a particular geographical location (such as Bluff 

Knoll or Kings Park).93 

150 The Objectors point out that there is no dispute in the proceedings that ‘Rocklea’ 

means pastoral lease 3116671 in the Pilbara Region of Western Australia, even 

though that is not obviously so.  That fact is itself an inference or conclusion 

based on extrinsic evidence (i.e. the pastoral lease94 and public maps). 

151 Given there are two buildings on the Rocklea pastoral lease that broadly meet 

the description of ‘Rocklea Homestead’, the Objectors contend it remains 

unclear which building the minute(s) is referring to. 

152 According to the Objectors this is implicitly acknowledged by the Tenement 

Holders who seek to resort to numerous pieces of extrinsic evidence in support 

of the position that NRLH is the building most consistent with the ordinary 

meaning of the term ‘Rocklea Homestead’.95 

                                                            
92 Objectors’ Closing Submissions; [40]. 
93 Objectors’ Closing Submissions; [44]. 
94 Second Winter affidavit; PAW52. 
95 Objectors’ Closing Submission; [45]. 
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153 In addition to page 8, the Objectors argue that recourse can also be had to the 

plan on page 11 of the Mines File96 (see Annexure 2) and the Mines Department 

Public Plan Sheet 13 (Onslow) Typographical services 29 March 1966, 1 inch to 

10 miles scale sequential number 3, being the Public Plan for the Onslow locality 

for 29 March 1966 to 23 April 1968 (Onslow Plan 3) 97, of which page 11 is an 

extract, and other public plans including the Mt Bruce plans which depicted the 

Rocklea Homestead as at the reservation of TR 4286H. 

154 The plan on page 11 of the Mines File is said to be admissible because it is 

expressly incorporated in the minute evidencing the Governor’s confirmation of 

the Minister’s reservation of TR 4286H. 

155 That minute indicates that the Governor confirmed the temporary reservation by 

the Minister of: 

“Temporary Reserve No.4286H situated at Rocklea Homestead … as shown 
hachured red on the plans at page 10 and 11 of Mines File 384/67.” 

156 This argument is premised on the minutes evidencing all four executive acts 

specified in s 276 of the 1904 Act themselves being admissible. 

157 In the alternative, the Objectors argue that page 11 is incorporated by necessary 

implication because reference to page 8 of the Mines File does not resolve the 

ambiguity. 

158 The Objectors’ point out that the conversion of TR 4286H to E47/16 in 1982 

could only have occurred pursuant to clause 1 of the transitional provisions in 

the second Schedule to the Mining Act if there was an extant temporary reserve 

and rights of occupancy.98 

                                                            
96 BOD; Tab 15. 
97 BOD; Tab 4; the Objectors provided a full size copy of Onslow Plan 3 as an aide. 
98 BOD; Tab 11 & 25; Objectors’ Closing Submissions; [129]. 
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159 Alternatively, even if the creation of rights of occupancy is characterised as a 

subsequent act to the creation of a temporary reserve it can be taken into account 

in construing the area the subject of the temporary reserve. 

160 The plan on page 11 shows a place called ‘Rocklea’, adjacent to a small black 

square.  The plan also shows the boundaries of TR 4286H diagrammatically 

represented on a map of the area. 

161 The significance of the plan on page 11 of the Mines File is that it is a copy of 

part of Onslow Plan 3, a map which is publicly available.  According to the 

Objectors this is evident from a visual comparison with the full Onslow Plan 3, 

and from the fact that the plan on page 11 has ‘Onslow 13 10 mile topo’ 

handwritten in the bottom right hand corner.99 

162 The Objectors contend that it is to be inferred that the plan on page 11 was 

prepared by the Department as it has the temporary reserve number inscribed on 

it (the Application letter referred only to Area 6 and was later annotated by hand 

with the temporary reserve number assigned to Area 6 by the Department) and 

is later in the Mines File (as is evident by the page numbers).100 

163 When regard is had to Onslow Plan 3, it shows a symbol (a small black square) 

defined in the reference key as representing the ‘Homestead’.  The symbol 

appears on the map next to the word Rocklea thus identifying the ‘Rocklea 

Homestead’. 

164 Onslow Plan 3 covered the period 29 March 1966 to 23 April 1968, therefore the 

reference to Rocklea Homestead could only have been a reference to the ORLH 

as the NRLH was not built until the latter part of 1966.101 

165 The Objectors say it is permissible to refer to Onslow Plan 3 because it is 

incorporated by necessary implication it being the full version of the map of 

                                                            
99 Objectors’ Closing Submissions; [137]. 
100 Objectors’ Closing Submissions; [137]. 
101 Objectors’ Closing Submissions; [100(a)]. 
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which page 11 is an extract.  It is necessary to refer to Onslow Plan 3 to properly 

interpret the markings on page 11. 

166 Recourse to public plans (including Onslow Plan 3) that were publicly available 

and held by the Department are said to be admissible on the basis that: 

[t]he Warden and Minister can (and should) have regard to how the written 
description of TR4286H in the Application Letter, and the instruments 
recording the decisions of the Minister and the Governor, would (objectively) 
have been understood by a person with knowledge of applicable legislation and 
processes concerning the application for and creation of temporary reserves, 
and the grant of rights of occupancy, under the 1904 Act.102 

167 Public plans are said to be admissible in this case for two reasons: 

(1) the accepted practice of referencing the location of temporary reserves on 

public plans is said to assist in properly construing the ministerial and 

departmental documents; and 

(2) the reference in the Application to ‘Rocklea Homestead’ (i.e. page 8 of 

the Mines File) should be taken to be the true geographical location of the 

place depicted as ‘Rocklea’ on Onslow Plan 3.103 

168 Reliance is placed by the Objectors on the ordinary practice accepted by the 

Department for applications for temporary reserves for Iron Ore in the Pilbara 

region and of describing the boundaries of reserves by reference to prominent 

ground features, including homesteads, shown on public plans published by the 

Department.104 

169 The relevance of the practice, so the argument goes, is that it gives rise to an 

inference that the reference to ‘Rocklea Homestead’ in the Application and 

departmental documents would be understood objectively by an informed reader 

(and therefore can be taken to have objectively been so understood by the 

                                                            
102 Objectors’ Closing Submissions; [133]. 
103 Objectors’ Closing Submissions; [134]. 
104 Objectors’ Closing Submissions; [140]. 
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Minister and Governor) as referring to the true geographical location of a feature 

depicted on the public plans as at August 1967.105 

170 The Objectors rely on the affidavits of Christopher Clegg dated 8 July 2019 

(First Clegg affidavit) and 3 September 2019 and Michael Fitzpatrick dated 5 

July 2019 (Fitzpatrick affidavit), both of whom were employed by the 

Department in the 1970s, as to the key aspects of that process: 

(1) in order to identify areas of land available for reservation, a potential 

applicant was required to attend the Perth Office of the Department to 

view or take a copy of the latest version of the Department’s public plan 

which depicted the general area the subject of the application; 

(2) having identified an area available for reservation, the applicant would 

prepare a written description of the boundaries of the area the subject of 

the application.  The description would include bearings and distances 

from a definable topographic or cadastral feature, or known surveyed 

point, shown on the public plan, preferably a prominent ground feature; 

(3) the written description of the area the subject of the application was 

derived by scaling from a definable feature or survey point on the Public 

Plan to a commencement point, being the point that would constitute a 

corner point of the temporary reserve.  The boundaries would then be 

determined by bearings and distances set out in the description. 

(4) once the application was submitted to the Department, as part of the 

appraisal process, the area the subject of the application was plotted by 

the Department on an extracted copy of the relevant public plan based on 

the written description in the application and, where provided, the 

applicant’s plan (Appraisal Plan);106 

                                                            
105 Objectors’ Closing Submissions; [141]. 
106 First Clegg affidavit; [24]-[25], [34(a)-(d)]. 
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(5) upon preparation, the Appraisal Plan, and other relevant documentation, 

are used by the Department to assess the scope of the application and 

identify what if any condition ought to be imposed in relation to the right 

of occupancy;107 and 

(6) a temporary reserve once approved was plotted on the public plans.108 

171 The Objectors point to various pieces of documentary evidence corroborating 

the process outlined above: 

(1) GML’s original application dated February 1967 contains an annotation 

from the Minister or a departmental officer ‘for your report please is a 

plan showing existing mining tenements etc and any conflicting Iron Ore 

Temporary Reserve applic’.109  While no plan of the areas applied for is 

on the Mines File, the fact that the Minister or departmental officer 

requested a plan is confirmatory of the ordinary practice of preparing 

Appraisal Plans based on public plans.110 

(2) in relation to the Application letter, plans were prepared by the 

Department.  The plan that relates to TR 4286H is page 11 of the Mines 

File.111 

(3) the public plans themselves (dating back to 1964) are in evidence.  Absent 

reference to a consistent set of plans, how else would the Minister know 

whether land was available for the purpose of a new temporary reserve?112 

(4) GML’s letter confirming the marking out referred to the use of plans.113 

                                                            
107 First Clegg affidavit; [34(e)-(g)]. 
108 First Clegg affidavit; [24], [35]. 
109 BOD; Tab 5; p235. 
110 Objectors’ Closing Submissions; [146]. 
111 Objectors’ Closing Submissions; [147]. 
112 Objectors’ Closing Submissions; [148]. 
113 Objectors’ Closing Submissions; [149]. 
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(5) GML’s Application referred expressly to Mudlark Well and then to the 

Mt Newman 1:250,000 plan; although the Objector concedes this plan 

was not a public plan in use by the Department. 

172 The Objectors contend that the express reference to a plan that is not a public 

plan (i.e. Mt Newman Plan) is consistent with the use by the Department of 

public plans.  Thus it was not necessary to refer to a public plan in the 

Application as the reference to ‘Rocklea Homestead’ would have been 

understood as the location depicted as the homestead labelled ‘Rocklea’ on the 

public plans.114 

173 The Tenement Holders challenge the admissibility of the minute confirming the 

Minister’s reservation of TR 4286H and the minutes creating rights of 

occupancy, page 11 of the Mines File, Onslow Plan 3 and other publicly 

available plans in the possession of the Department. 

174 The Tenement Holders argue that the only relevant executive act is the 

reservation of TR 4286H by the Minister which includes by necessary 

implication the reference to page 8 of the Mines File.  Hence the reference to 

Rocklea Homestead as a reference point is brought into play. 

175 The Tenement Holders maintain that having regard to the principles of 

construction applicable to public instruments there is no basis upon which 

reference can be had to Onslow Plan 3 or any other public plan.  The Tenement 

Holders’ submissions in this regard are summarised as follows: 

(i) the outcome of this case does not involve construing the term ‘Rocklea 

Homestead’ as that term appears in the instrument of reservation.  To the 

extent that extrinsic evidence is relied upon, it is to identify the location on 

the ground of the landmark – ‘Rocklea Homestead’;115 

                                                            
114 Objectors’ Closing Submissions; [151]. 
115 Tenement Holders’ Closing Submissions in Reply; [56.12]. 



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   48 

[2020] WAMW 21 

(ii) the Objectors cite authorities in support of the proposition that maps are 

incorporated by necessary implications, however, in each case, unlike the 

present case, the map accompanied the relevant application.  Those 

authorities can therefore be distinguished;116 

(iii) the Mt Bruce Plan is not with the Department’s file and has no relevance to 

TR 4286H.  Further, the location of the homestead on Onslow Plan 3 is 

inaccurate and not at the location of either the NRLH or the ORLH;117 

(iv) page 11 of the Mines File bears a notation at the bottom right which states 

‘Onslow 13 Ten Mile Topo’.  This description would have no meaning to a 

reasonable member of the public.  There is nothing on the plan to depict the 

location, or even the existence of Rocklea Homestead.  The plan is undated 

and not accompanied by a reference key which sets out the meaning of the 

symbols; 

(v) a reasonable reader would have no need to refer to the Department’s plans 

to determine what is the thing ‘Rocklea Homestead’;118 

(vi) maps in the 1960s are inherently unreliable.  The authorities support the 

principle that where there is an ambiguity in the identification of the 

boundaries described by features on the ground, preference should be given 

to the actual location of that feature on the ground rather than their 

depiction on a document;119 and 

(vii) there is no evidence that there existed, and the Department had an ordinary 

and accepted practice in August 1967 for applications for temporary 

reserves for iron ore in the Pilbara region, to describe boundaries of 

reserves by reference to prominent ground features shown on public plans 

published by the Department.  It follows that a reasonable member of the 

                                                            
116 Tenement Holders’ Closing Submissions in Reply; [63]. 
117 Tenement Holders’ Closing Submission in Reply; [72]. 
118 Tenement Holders’ Closing Submissions in Reply; [90.1.1]. 
119 Tenement Holders’ Closing Submissions in Reply; [90.1.2]. 
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public construing TR 4286H would have no knowledge of such practice 

and no reason to refer to the Department’s plans.  It follows that there is no 

basis for the Department’s plans to be incorporated as extrinsic evidence 

by necessary implication;120 

176 The Tenement Holders rely in particular on the Northern Territory Supreme 

Court decision in Coolibah Pastoral Co v The Commonwealth121 (Coolibah) in 

challenging the admissibility of Onslow Plan 3. 

177 There, the issue concerned the identification of the eastern boundary of Pastoral 

Lease No.597 (Lease). 

178 Sections 48A to 48D of the Crown Lands Ordinance 1931 – 1966 (NT) (CLO) 

provided a procedure whereby a lessee of a pastoral lease may surrender his or 

her lease in exchange for a new pastoral lease. 

179 If the Administrator decides that the granting of a new lease is desirable, the 

Administrator may, with the consent of the Minister, advise the applicant by 

notice in writing of the proposed terms of the new lease in accordance with 

s48C(1). 

180 Section 48D provides that the Minister shall, upon the applicant electing to 

accept the new lease, grant the new lease ‘according to the particulars contained 

in the notice served on the applicant.’. 

181 Although the land shown in the Lease is the same as the land referred to in the 

Administrator’s notice, the Lease refers to the land in the notice as delineated in 

the plan hereon and therein tinted yellow. 

182 The notice, however, referred to the land bordered green in the attached plan. 

                                                            
120 Tenement Holders’ Closing Submissions in Reply; [95.5]. 
121 Coolibah Pastoral Co v the Commonwealth (1967) 11 FLR 173. 
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183 The plan attached to the Lease delineated the eastern boundary by an artificial 

line having no fixed point of reference and was so expressed to have been issued 

on the understanding that the Government did not guarantee its accuracy. 

184 In the notice, the eastern boundary was shown as the meridian of a place called 

Boundary Springs. 

185 Much like the circumstances of this case, the plan referred to in the notice was a 

photographic reproduction of a piece of a larger map.  This map was publicly 

available at all material times. 

186 On the public map, the eastern boundary was shown to be a meridian which was 

both the 131st meridian and the meridian of Boundary Springs. 

187 The defendants contended that upon the true construction of the Lease the eastern 

boundary is the meridian of 131 degrees of east longitude.  For the Plaintiff, it 

was contended that the boundary is the meridian of a place known as Boundary 

Springs which is several miles to the east of the meridian of 131 degrees of east 

longitude. 

188 As Blackburn J observed the parcels of the Lease do not purport to define the 

boundaries, but refer to the plan.  While the plan shows a boundary it did not do 

so in a manner that resolved which was the correct boundary. 

189 The defendant contended that the map was admissible on the question of the 

construction of the Lease. 

190 Blackburn J held that public maps are admissible evidence of the topographical 

features and nomenclature shown thereon, but they are not, per se, admissible 

evidence of private boundaries.122 

191 His Honour remarked that there was no express reference to the public map in 

either the Lease or the notice.  Moreover, the possible inference that the plan 

                                                            
122 Ibid; 182. 
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attached to the notice was a piece cut from a larger map was not sufficient to 

sustain the contention that there was an implied reference from the notice to the 

public map. 

192 Ultimately, Blackburn J concluded that the introduction of the map could not 

have assisted in resolving the whereabouts of Boundary Springs.123 

I turn, therefore, to the evidence as to Boundary Springs.  It must be 
emphasized that, for the moment, the question is not “Is Boundary Springs on 
the boundary?” but “What is the location and nature of the place known as 
Boundary Springs?” I make this distinction clear because of the constant 
need to examine the admissibility of the evidence which was before me.  I 
think that evidence of the facts of topography (whether they are natural or 
man-made), and of the nomenclature applicable to those facts, is clearly 
admissible if relevant; and any such facts about the area in dispute must be 
relevant.  The question is, after all, what the lease means; and the lease is a 
document which purports to refer to an area of land.  Evidence about the land 
must be relevant.  On the other hand, evidence purporting to say where the 
boundary is must be inadmissible; that is for the court to decide. 

193 In resolving the competition between a named natural object (Boundary Springs) 

and the 131st meridian, Blackburn J asked the question as to which of these two 

is the thing ‘about which men are least liable to make a mistake’.124 

194 His Honour referred to Watcham v Attorney-General of the East Africa 

Protectorate125 (Watcham) which is authority for the principle that where an 

instrument is ambiguous, evidence of use and possession under it may be given 

in order to construe the instrument126. 

195 Blackburn J remarked: 127 

                                                            
123 Ibid; 183. 
124 Ibid; 187. 
125 Watcham v Attorney-General of the East Africa Protectorate [1919] AC 533;  
126 Watcham was subject to varying degrees of criticism by a number of members of the House of Lords in L 
Schuler AG v Wickman Machine Tool Sales Ltd [1974] AC 235 (Schuler). Subsequently, in Administration of 
Papua and New Guinea v Daera Guba (1972-1973) 130 CLR 353 at 446, Gibbs J (as he then was) having 
found that it was unnecessary to decide whether Watcham laid down a correct principle of construction, 
observed that although Watcham was criticised in Schuler, it may possibly be supported as laying down a 
special rule for resolving an ambiguity in an instrument relating to land.  More recently in Franklin Pty Ltd v 
Metcash Trading Ltd [2009] NSWCA 407; [12], the application of Watcham appears to have been consigned to 
ambiguity in contractual documents. 
127 Coolibah; 187. 
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I cannot see why, in principle, the circumstance that the Plaintiff is relying on 
its own use, and that of its predecessor in title, to support its claim, can make 
any difference to a matter of the construction of a document. 

196 Despite doubting whether possession influences construction, Blackburn J, 

having also been referred to Booth v Ratte128 which is itself referred to in 

Watcham, said: 129 

I hold, therefore, in accordance with the principle of Booth v Ratte` (5) and of 
Watcham’s case (6), that evidence of the use and occupation by Murray and 
the Plaintiff of an area bounded on the east by the meridian of Boundary 
Springs is admissible on the issue of the construction of the lease.  In the light 
of that evidence, I hold that the eastern boundary of the land demised is the 
meridian of Boundary Springs, and that the reference to the 131st meridian is 
to be rejected as falsa demonstration.  

197 The Tenement Holders assert that Coolibah stands for the proposition that 

notwithstanding express reference to the plan as part of the process of approval, 

that did not mean the public map of which the plan is an extract is incorporated 

by necessary implication. 

198 The Tenement Holders say that Coolibah is directly applicable to the 

circumstances of this case and supports their contention that recourse to the 

Onslow Plan 3 is impermissible. 

9. Construing Public Instruments:  General Principles 

199 A consistent theme running through the authorities concerning construing public 

instruments is the need for certainty.  Bearing in mind the principal object of the 

Mining Act is to regulate access to and exploitation of the State’s mining 

resources, certainty is important. 

200 The certainty required in terms of boundaries is reinforced by s 178 of the 1904 

Act which relevantly provides: 

… the owner of the land may, in the prescribed manner, register in the 
Department of Mines a right to mine the land or any part thereof for 
specified minerals to the exclusion of all other persons.  Such registration 

                                                            
128 Booth v Ratte (1890) 15 App Cas 188. 
129 Coolibah; 188. 
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shall be made of surveyed areas corresponding to the areas of mineral 
leases granted under this Act and the regulations. 

(emphasis added) 

201 As Commissioner Heenan QC observed in Oresearch:130 

If one reflects on the need for certainty in determining the boundaries of 
mining tenements and upon the necessity for these to be capable of survey 
or determination by Departmental officers, other miners and prospectors 
interested in the area the significance of a defined physical point of 
reference becomes obvious. 

202 His Honour went on to remark:131 

There is also a series of cases dealing with problems in the identification 
of land caused by errors or disputes as to what is the proper point of 
reference or departure for the measurement of land contained in the deed 
or title, which is the essence of the problem in the present case.  However, 
no consistent rule appears to emerge from those authorities as each 
depends to be a considerable extent, on its own facts and the availability, 
or otherwise, of evidence of other independent points of reference to fix 
the position of the subject lands. 

(emphasis added) 

203 In Phillips v The Crown (Phillips),132 the High Court considered a dispute about 

the boundary of a pastoral lease in circumstances where the application described 

the land by reference to Eracoothara Pool and, in a different location, by 

reference to an adjoining pastoral lease. 

204 The High Court held that the boundaries of the lease were to be determined by 

the location of the Eracoothara Pool on the ground. 

205 Griffiths CJ observed: 133 

Where there is an apparent repugnancy between different parts of a description 
so that full effect cannot be given to the whole, the proper rule, in my judgment, 
is to give most effect to those things about which men are least liable to make a 
mistake. 

(emphasis added) 

                                                            
130 Oresearch; 221. 
131 Ibid; 218 
132 Phillips v The Crown (1910) 12 CLR 287. 
133 Ibid; 292; see also Donaldson v Hemmant (1901) (QLJ 35); Davies v Rainsford 17 Mass 207; Vance v Fore 
24 C 2136; & Coolibah Pastoral Co v The Commonwealth (1967) 11 FLR 173; 187. 
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206 It is the obligation of the Court in every case to determine the true intentions of 

the grantor who, in the case of mining tenements, is the Minister on behalf of the 

Crown. 134 

207 In construing statutory instruments, courts try to avoid uncertainty by adopting 

a construction which gives instruments and decisions practical effect. 

Accordingly, mere ambiguity or uncertainty of meaning does not necessarily 

lead to invalidity.135 

208 An example of the difficulties posed by this area of the law is provided by the 

New South Wales Court of Appeal in Allandale where despite general agreement 

as to the legal principles to be applied, there was a divergence of opinion in their 

application. 

209 Among other things, the Court considered a separate question concerning the 

ambit of a development consent granted to the applicant for the conduct of quarry 

operations. 

210 The issue concerned whether, when properly construed, the development 

consent permitted the conduct of quarrying operations in respect of an 

indeterminate area over the whole of two particular portions of land, as 

contended by the applicant, or only over a smaller area identified by a circle on 

a plan enclosed with the original development application, as contended by the 

respondent. 

211 At first instance Sheahan J concluded that the consent permitted quarrying only 

within the circled area labelled ‘Proposed Quarrying Area’ on the plan attached 

to the development application. 

212 Macfarlan JA, who dissented, observed that reference in the consent to the 

application could not alone, amount to incorporation of the latter into the 

                                                            
134 Oresearch; 219. 
135 Westfield Management Limited v Perpetual Trustee Company Limited & Anor [2006] NSWCA 245 
referred to in Quarry Products v Road and Maritime Services (No 3) [2012] NSWLEC 57; [86]. 
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consent.  So far as the question of construction is concerned, his Honour referred 

with approval to the following passage from Winn v Director-General of 

National Parks and Wildlife136 (Winn). 

A public document, such as a development consent, constitutes a unilateral 
act on the part of the consent authority expressed in a formal manner, 
required and intended to operate in accordance with its own terms.  It 
has…an inherent quality that it will be used to the benefit of subsequent 
owners and occupiers.  It is also a document intended to be relied upon 
by many persons dealing with the original grantee, or assignees of the 
grantee, in such contexts as the provision of security.  In some respects 
it is equivalent to a document of title.  It must be construed in accordance 
with its enduring functions. 

(emphasis added) 

213 Macfarlan JA remarked that the question for determination is whether the 

consent is complete on its face, or whether it is ambiguous or otherwise such that 

a reader of it, or a person acquainted with the physical features of the land, would 

conclude that recourse to other documents such as the application documents is 

necessary to give it a sensible meaning.137 

214 The consent identified the land to which it relates as Portions 177 and 198, Parish 

of Allandale. 

215 Macfarlan JA held that many of the conditions in the consent refer to the quarry 

and its operations and assume that the quarry will have a specific location which 

does not necessarily comprise the whole of the land to which the consent relates.  

This did not, however, render the consent ambiguous and result in the implied 

incorporation of the application document in the consent for the purpose of 

resolving the ambiguity.138 

216 His Honour found that there was nothing surprising or unusual about the whole 

of the land the subject of the consent not at all times being used.  The locality of 

                                                            
136 Winn v Director-General of National Parks and Wildlife (2001) 130 LGERA 508; [4]. 
137 Allandale; [26]. 
138 Ibid; [30]. 
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quarrying operations might expand or move over time within Portions 177 and 

198.139 

217 Meagher JA helpfully summarised the principles applicable to the construction 

of public instruments: 140 

The relevant principles are, in some respects, more easily stated than applied.  
The task is to construe the document constituting the consent mindful of the fact 
that the approval is a unilateral act of the consent authority which has an 
enduring function.  The consent is not the result of a bargaining process 
between two or more parties, and is not personal to the applicant but ensures 
for the benefit of subsequent owners and occupiers.  Its meaning must be 
determined objectively, having regard to these matters which do not focus on 
the circumstances in which the consent was given by reference to what was 
known both to the applicant and the consent authority.  To that extent, the 
principles of construction appropriate to contracts, which provide that in the 
case of ambiguity or uncertainty reference may be made to surrounding 
circumstances known to the relevant parties, do not apply. 

The extrinsic evidence to which reference legitimately may be made when 
construing a public document, such as a development consent, is more limited.  
Reference may be made to documents other than the consent itself if those 
documents, or parts of them, are incorporated into the consent expressly or by 
necessary implication. 

(emphasis added) 

218 His Honour went on to observe that evidence may also be led to identify a thing 

or place referred to in the consent.  This is not so as to vary the consent but to 

identify the thing referred to in it.  Evidence as to the nature or physical features 

of the land may also be admissible for that purpose.141 

219 A document that is attached to the consent or is otherwise referred to in it for the 

purpose of identifying or describing something dealt with in the consent will, for 

that reason, be expressly incorporated in the consent.  Mere reference to a 

document such as the application in the consent is not usually sufficient.  

Whether the reference is sufficient will depend on the reference evident from the 

consent.142 

                                                            
139 Ibid; [30]. 
140 Ibid; [42]. 
141 Ibid; [44]. 
142 Ibid; [45]. 
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220 As Meagher JA remarked what is sufficient to constitute incorporation by 

necessary implication is less clear.143 

221 A consent that does no more than approve the application, necessitates recourse 

to the application at least to identify the subject matter of the consent.  It does 

not mean, however, that all of the matters dealt with in the application will be 

incorporated.144 

222 His Honour, citing Winn as an example, pointed out that if it is not necessary to 

have regard to the application in order to resolve any uncertainty as to what was 

approved, then there is no basis to incorporate the application. 

223 Meagher JA expressly referred to the following statement from Stein JA in 

Winn: 145 

The consent and its conditions are sufficient to delineate what it was that 
the Council was approving.  There is no justification or necessity to refer 
to the letter which accompanied the development application or any other 
extrinsic documents, in order to construct the consent. 

224 Meagher JA’s analysis of Winn gave rise to the following observation: 146 

The argument for incorporation of the development application [in Winn] 
was not rejected on the basis that, it was not permissible to refer to it even if 
the consent and conditions did not sufficiently delineate what had been 
approved.  

225 I understand from his Honour’s statement that the only basis upon which 

incorporation of the development application was rejected was because it was 

unnecessary to have recourse to it as the consent and the conditions were 

sufficient to construe the consent. 

226 As will become evident later in these reasons, the approach taken by the New 

South Wales Court of Appeal in Allandale and Winn to the incorporation of 

                                                            
143 Ibid; [46]. 
144 Ibid; [46]. 
145 Ibid; [46]; see Winn; [202]. 
146 Allandale; [46]. 
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documents by necessary implication will prove important in resolving the 

problem in this case. 

227 In summary, if there is no ambiguity as to the meaning of the consent, there is 

no need to incorporate other documents by necessary implication.  If, however, 

the consent is ambiguous, once the ambiguity has been resolved by incorporating 

a further document or documents, there is no basis to incorporate other 

documents; it being unnecessary. 

228 His Honour found that the heading and introductory words to the consent did not 

expressly address whether the consent permits quarrying operations over the 

whole of the land or only some part or parts of it.147 

229 Against that background Meagher JA posed the question as to whether the 

references to ‘quarry’ in the conditions in the consent are to a specifically 

designated area of Portions 177 and 198 or to an area within that land on which, 

at any particular time, quarrying operations are being conducted.148 

230 Ultimately, Meagher JA concluded that the location and size of the area was not 

described and could not otherwise be identified from the consent.149 

231 Accordingly, it was necessary to go to the application in order to identify the 

area referred to.  The use of the expression ‘quarry’ without identifying the area 

to which it relates in the consent must be taken necessarily to incorporate the 

development application for the purpose of identifying that area. 

232 Ward JA agreed with Meagher JA that in the circumstances it was permissible 

to refer to the application with a view to resolving the apparent uncertainty in the 

consent as to the location of the quarry. 

233 In coming to that conclusion her Honour said: 150 

                                                            
147 Ibid; [49]. 
148 Ibid;  [52]. 
149 Ibid; [55]. 
150 Ibid; [179]. 
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… it is contended that one can have regard to extrinsic evidence to identify 
a thing or place referred to in the planning approval whether or not there 
is ambiguity or the document has been incorporated by express reference 
or otherwise (by reference to what was said by Wilcox J in Hubertus and 
Hope J in Szabo).  I accept that is the case.  However, here, reference is not 
being made to the Indicative Plan to identify a particular feature of the land 
to which reference is made in the consent; it is to interpret the development 
consent itself and that is only permissible if the Indicative Plan is 
incorporated expressly or by necessary implication in the consent. 

(emphasis added) 

234 This passage is also particularly important in the context of the present case as it 

succinctly encapsulates the difference in approach adopted by the parties to 

which I will give more detailed consideration later in these reasons. 

235 In House of Peace Pty Ltd v Bankstown City Council151 Mason P makes it clear 

that the search is not for what the maker of the instrument actually intended or 

what, if it had been interrogated about various possibilities, it would have said it 

intended.  Subject to the principles of construction, the instrument must speak 

according to its written terms construed in context but having regard to its 

enduring function. 

236 The authorities are concerned to ensure that public instruments are construed 

without recourse to facts only known to the maker of the instrument. 

237 Lord Reid in Slough Estates Ltd v Slough Borough Council and Others (No.2) 

remarked:152 

Of course extrinsic evidence may be required to identify a thing or a place 
referred to, but that is a very different thing from using evidence of facts which 
were known to the maker of the document but which were not common 
knowledge to alter or qualify the apparent meaning of words or phrases used 
in such a document.  Members of the public, entitled to rely on a public 
document, surely ought not to be subject to the risk of its apparent meaning 
being altered by the introduction of such evidence. 

                                                            
151 House of Peace Pty Ltd v Bankstown City Council (2000) 48 NSWLR 498; [37] referred to by Basten JA in 
Alcoa Australia Rolled Products Pty Ltd v Weston Aluminium Pty Ltd [2006] NSWCA 273; [35]. 
152 Slough Estates Ltd v Slough Borough Council and Others [1971] AC 958; 962. 
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238 In Oresearch Commissioner Heenan QC considered whether the boundaries of 

an exploration licence under the Mining Act should be fixed by reference to the 

true position of ‘Try Again Bore’ or to the mistaken position as represented on 

departmental maps. 

239 Similarly to the facts of the present case, the application specified that the land 

claimed was designated as lying at a specific distance and bearing from a 

designated location; the ‘Try Again Bore’. 

240 However, the designated form of exploration licence contained no description or 

identification whether by metes and bounds, by use of a map or otherwise of the 

area which is the subject of the licence.  Neither party disputed that the 

identification of the land in question must be taken from the description proffered 

in the application. 

241 In making its application the appellant had relied upon maps and plans of the 

Department depicting (wrongly) the location of the Try Again Bore. 

242 The essential question was whether the boundaries of the exploration licence 

should be fixed by reference to the true position of Try Again Bore or to the 

mistaken position of that feature shown on the departmental maps. 

243 Section 58(2)(a) of the Mining Act provided that: 

The application shall be made by reference to a written description of the 
area of land in respect of which the licence is sought, and be accompanied by 
a map on which are clearly delineated the boundaries of that area. 

244 At first instance the Warden accepted that the written description of the area 

specified in the application should be regarded as paramount in the absence of 

any ambiguity. 

245 Further, reference to the written description in the application resulted in the 

identification of the more southerly of the two positions. 
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246 Commissioner Heenan QC observed that such a result only occurs if the written 

description in the application is taken as referring to the location of the Try Again 

Bore at its true geographic position rather than as wrongly charted on 

departmental maps. 

247 The Warden accepted that recourse could only be had to the map in the case of 

some ambiguity or deficiency in the written description and that none occurred 

in this case because application of the written description meant that a designated 

area of land could be readily surveyed. 

248 Commissioner Heenan QC remarked that the exploration licence made no 

reference to any area or location, or other method of identifying the subject land.  

Accordingly, unless it is read in conjunction with the application and/or the 

accompanying map, it simply failed to identify the subject area of the grant.  His 

Honour concluded, each of the application and the map is a piece of secondary 

evidence of the subject matter of the licence. 

249 His Honour observed that: 153 

It is clearly the case that this instrument of exploration licence by itself fails to 
identify the area of the land which is the subject of the licence.  It is therefore 
necessary to identify the subject area by extrinsic evidence as was done in this 
case if only by reference to the original application rather than to the map.  It 
is always open to have regard to extrinsic evidence to construe a document of 
title, grant, or licence, not to alter or interpret the document but to identify the 
subject matter:  Eastwood v Ashton [1915] AC 900, per Lord Parker of 
Waddington, at 909; Mitchell v Keogh [1934] VLR 48; Scarfe v Adams [1981] 
1 All ER 843; and Wiggington and Milner Ltd v Winster Engineering Co Ltd 
[1978] 1 WLR 1462; [1978] 3 All ER 436.  Hence, one may ask, if the 
instrument of licence is inadequate to determine the subject matter and one can 
therefore search for evidence of the subject matter elsewhere and so consider 
the form of application originally submitted by the licensee, why is the other 
contemporary document, itself also a statutory essential, not equally relevant.  
As previously emphasised, one is construing not the application but the 
resulting licence and each of the application form and the map is a piece of 
secondary evidence of the subject matter of the crucial instrument. 

                                                            
153 Ibid; 217 & 218. 
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250 His Honour concluded, contrary to the approach adopted by the Warden (but 

dismissing the appeal), that in identifying the subject matter of the licence it was 

permissible and necessary to have regard to the written description in the 

application and the accompanying map, cognizant of the fact that the legislature 

regards the former as having primary significance. 

251 The authorities to which I have referred, while helpful in setting out the legal 

principles, do not deal with the circumstances present in this case.  Nor have the 

parties been able to locate such an authority. 

252 The authorities for the most part are concerned with resolving inconsistencies 

between the instrument and the accompanying map or plan, or attempting to 

objectively discern the true intentions of the grantee by reference to the 

application because the instrument is ambiguous. 

253 This case represents a more complicated scenario.  Here, the issue is which of 

the NRLH or ORLH is ‘Rocklea Homestead’, from which the datum of 

TR 4286H is determined.  This scenario does not involve a contest between the 

true geographical location of the Rocklea Homestead and its plotted position on 

a map or plan.  Nor is there an inconsistency between the minute(s) and an 

accompanying plan. 

254 The true geographical positions of the NRLH and ORLH are not in dispute.  The 

question turns on which homestead is the one to which the minute(s) refer. 

255 None of the public plans used by the Department at the relevant date, including 

those that depict the location ‘Rocklea Homestead’ are sufficiently accurate as 

to its position, to resolve which of the NRLH or ORLH is depicted. 

256 Perhaps the most problematic feature of this case is the fact that notwithstanding 

TR 4286H was created in 1967, only as a consequence of the Survey (i.e. some 

50 years later) has some attempt been made to authoritatively identify which of 

the NRLH or ORLH was Rocklea Homestead in August 1967. 
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257 Unlike a dam, bore or other prominent ground feature, the basic characteristics 

of which are generally obvious and enduring in nature, which of two buildings 

is to be characterised as ‘Rocklea Homestead’ while the other is not, can change 

over time. 

258 There is no guarantee that the building which best fits the descriptor ‘Rocklea 

Homestead’ in 1967 still fits that description some 50 years later. 

259 Reconstructing what were the characteristics of the two buildings in 1967 has 

obvious difficulties in terms of the availability and reliability of evidence. 

260 While the location of each building, whatever its condition now, may not have 

changed, that does not solve the problem inherent in trying to recreate what 

existed in 1967 and how it ought to have been characterised then. 

10. The Reasonable Reader 

261 As will become apparent later in these reasons, an important issue in this case is 

the knowledge attributable to the reasonable reader attempting to construe a 

public instrument. 

262 Implicit in the Tenement Holders’ submission is the notion that public 

instruments must be construed as if they were being read by an uninformed 

reader who simply looks at the documents on their face. 

263 The Objectors on the other hand attribute to the reasonable reader some 

familiarity with the Department’s processes: 

The correct approach is to construe documents on the Mines File with an 
understanding of the departmental practice at the time. …154 

264 The question as to the knowledge attributed to the reasonable reader was 

considered in Obeid v Victorian Urban Development Authority155 (Obeid No.1) 

                                                            
154 Objectors’ Closing Submissions; [139]. 
155 Obeid v Victoria Urban Development Authority [2012] VSC 251. 
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and on appeal in Urban Renewal Authority v Obeid156 (Obeid No.2).  Mr Obeid 

had an unregistered lease of strata title land.  The Authority issued a notice of 

acquisition to the registered proprietor and to the body corporate.  Mr Obeid 

lodged a claim for compensation on the basis that the leasehold interest had been 

acquired.  The Authority rejected the application arguing that the lease remained 

on foot.  Mr Obeid succeeded at first instance but failed on appeal. 

265 In Obeid No.1, Cavanough J observed that: 157 

VicUrban wrongly attributes to the reader of the notice of acquisition 
knowledge of the circumstances of Ms Di Giulio, of Mr Obeid and of 
VicUrban itself, beyond anything adverted to in the notice of acquisition 
or otherwise referred to on the public record. 

(emphasis added) 

266 As is evident from the following passage, the Court of Appeal in Obeid No 2 

adopted a different approach to the construction of the notice but did not disagree 

with this aspect of Cavanough J’s reasoning: 

The trial judge viewed as significant the fact that neither the Notice nor the 
Register made any reference to Mr Obeid’s leasehold interest.  In his 
Honour’s view, the Notice should be construed: 

as it would be construed by a member of the public reading it as 
published in the Government Gazette and in the light of the relevant 
legislation and the relevant entries in the register of titles. 

His Honour went on to hold that a member of the public reading the notice 
should not be taken to know that Ms Di Giulio’s interest as registered 
proprietor “was encumbered by a lease to Mr Obeid”.  Alternatively, even if 
that knowledge was to be attributed to such a reader, the Notice “would still 
not indicate to the reader that the leasehold interest of Mr Obeid was to be 
preserved”. 

It follows from what we have said that we respectfully disagree with this 
reasoning.  The question of construction is not to be approached by 
reference to the knowledge or understanding of an ordinary member of the 
public.  Rather, the task is to ascertain the meaning conveyed by the words 
actually used.  Technical language, such as “as Registered Proprietor”, 
must be given its technical meaning, ascertained by reference to the 
relevant body of knowledge – in this case, the legislation (the TLA) which 
establishes the Register and defines the scope and limits of a registered 

                                                            
156 Urban Renewal Authority v Obeid [2013] VSCA 371. 
157 Obeid No 1; [107] 
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interest in land.  The Notice in the present case clearly identified the interest 
being acquired.  The nature and extent of that interest could readily by 
established by reference to the Register and the applicable legislation.158 

(emphasis added) 

267 In Sandalwood Properties Ltd (subject to a Deed of Company Arrangement) v 

Huntley Management Ltd (Sandalwood Properties),159 Colvin J was required 

to construe Huntley’s Australian Financial Services Licence (AFSL).  His 

Honour referred with approval to the following remarks from Trump 

International Golf Club Scotland Ltd v The Scottish Ministers:160 

When the court is concerned with the interpretation of words in a condition 
in a public document … it asks itself what a reasonable reader would 
understand the words to mean when reading the condition in the context of 
the other provisions and of the consent as a whole.  This is an objective 
exercise in which the court will have regard to the natural and ordinary 
meaning of the relevant words, the overall purpose of the consent, any other 
conditions which cast light on the purpose of the relevant words, and 
common sense.  Whether the court may also look at other documents that are 
connected with the application for the consent or are referred to in the consent 
will depend on the circumstances of the case, in particular the wording of the 
document that it is interpreting. 

(emphasis added) 

268 Colvin J went on to say: 161 

I proceed on the basis that a valid public instrument is to be construed 
according to its text and purpose as evident from the document itself and public 
documents that govern the relevant consent or approval process in all cases. 

(emphasis added) 

269 Significantly, his Honour was satisfied that it was appropriate to have regard to 

the regulatory guides issued by ASIC in determining the scope of the provisions 

in the AFSL issued to Huntley.162 

                                                            
158 Obeid No 2; [28]. 
159 Sandalwood Properties Ltd (subject to a Deed of Company Arrangement) v Huntley Management Ltd 
[2018] FCA 11502; [33]. 
160 Trump International Gold Club Scotland Ltd v The Scottish Ministers [2015] UKSC 74; [33]. 
161 Sandalwood Properties; [35]. 
162 Ibid; [35]. 
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11. The Preferred Construction 

11.1 Characterising the Problem 

270 The central difference in the respective constructions advanced by the parties 

involves the way in which the problem in this case is characterised. 

271 The Tenement Holders’ approach focuses on trying to determine, as at August 

1967, which of two buildings was as a matter of fact the homestead on Rocklea 

Station.  The Objectors, on the other hand, contend that the minute(s) give rise 

to an ambiguity as to which of two buildings is being referred to.  In order to 

resolve that ambiguity, reference can be had to documents that are expressly or 

impliedly incorporated. 

272 As I have already explained the Tenement Holders contend that extrinsic 

evidence is always admissible to ‘identify a thing or place’ referred to in an 

instrument. The Tenement Holders argue, however, that as there is no ambiguity 

in this case, there is no basis to incorporate documents either expressly or by 

necessary implication.  Nonetheless, the Tenement Holders seek to rely on 

page 8 of the Mines File which is said to be incorporated by necessity. 

273 Thus on the Tenement Holders’ approach, evidence as to the characteristics of 

the NRLH and ORLH is admissible but no other evidence (except page 8 of the 

Mines File), particularly that on which the Objectors rely. 

274 By characterising the issue in this case as a question of simply identifying a thing 

or a place referred to in the minute reserving TR 4286H, the Tenement Holders 

have sought to confine the scope of the extrinsic evidence that is admissible. 

275 This approach invariably leads to a factual determination as to which of the 

NRLH or ORLH best fits the description of ‘Rocklea Homestead’ as at 4 August 

1967. 
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276 The Tenement Holder criticised the approach adopted by the Objectors on the 

basis that, contrary to authority, the Objectors are using extrinsic evidence to 

alter the meaning of the words ‘Rocklea Homestead’ as at 4 August 1967.163 

277 In my view, this criticism is unfounded.  The Objectors are not attempting to 

alter the meaning of the term ‘Rocklea Homestead’.  On the contrary, the 

Objectors’ construction is directed to resolving the ambiguity arising from the 

use of the term ‘Rocklea Homestead’ in the circumstances of this case. 

278 In other words, objectively, which of the NRLH or ORLH was the Minister 

referring to in creating TR 4286H? 

279 To illustrate the flaw in the Objectors’ argument the Tenement Holders postulate 

a scenario in which the ORLH was demolished in 1966 and only the NRLH 

existed in August 1967. 

280 So the argument goes, notwithstanding that the surrounding documents showed 

neither GML nor the Minister knew that the NRLH existed or that the ORLH 

was demolished, ‘Rocklea Homestead’ must be the NRLH.164 

281 The scenario provided may well be accurate based on the facts that underpin it.  

However, it completely ignores the central problem in this case, that being the 

existence of both the NRLH and ORLH as at August 1967. 

282 The question in this case is not concerned with where the Rocklea Homestead is 

(the position of NRLH and ORLH on the ground not being in dispute) or whether 

the position of the ‘Rocklea Homestead’ on the ground should be preferred to its 

position on a map, but to which of those two buildings the minute(s) are referring 

to. 

283 Viewed in this way, it is apparent that the correct characterisation of the problem 

in this case is that there is an ambiguity in the minute(s) creating TR 4286H. 

                                                            
163 t/s; 109. 
164 t/s; 73. 
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11.2 Conclusion as to the Preferred Construction 

284 In my view, the preferred construction involves the process outlined below. 

285 The Application by GML for the creation of seven temporary reserves including 

Area 6 constitute pages 9, 8 and 7 of the Mines File. 

286 The area referred to in the Application letter as Area 6 was described in part as 

‘datum peg 10.0 miles at bearing 259o 00 from Rocklea Homestead’. 

287 Subsequently, Area 6 was given the reference number TR 4286H by the 

Department and the Mining Tenement Register entry for TR 4286H describes 

the locality as Rocklea Homestead – ‘see description folio 8 of Mines File 

384/67’. 

288 Page 8 of the Mines File is the page of the Application that sets out the Area 

described as Area 6. 

289 The reference in the Mining Tenement Register to TR 4286H is therefore a 

reference to the area described as Area 6 in the Application which constitutes 

page 8 of the Mines File. 

290 In my view, reference to the Mines File and the Mining Tenement Register, both 

of which are accessible by the public, is permissible for reasons I have already 

explained in [71]-[78] above. 

291 In my view, page 8 of the Mines File is incorporated by necessary implication 

into the minute(s) creating TR 4286H because it confirms that in approving 

TR 4286H, the Minister was approving the location described as Area 6 in the 

Application.  Neither party suggested otherwise. 

292 Without reference to page 8 of the Mines File which establishes the link between 

Area 6 and TR 4286H, it would be impossible to determine the area the subject 

of TR 4286H. 
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293 Ordinarily, the mere reference to the application in the instrument is not 

sufficient to establish that the application itself is incorporated into the 

instrument. 

294 However, whereas here, the minute(s) themselves do not identify the area the 

subject of the approval, the authorities support the application being incorporated 

by necessary implication.  Were it otherwise, the minute(s) standing alone would 

not be capable of proper construction. 

295 As I explained earlier, having reached the point that page 8 of the Mines File 

directs that TR 4286H is to be delineated by reference to ‘Rocklea Homestead’, 

extrinsic evidence is admissible to identify such a place. 

296 It is the introduction of the Pastoralist’s letter, admissible for that purpose, that 

gives rise to the ambiguity.  This is so because the letter confirms that in late 

1966 (i.e. before TR 4286H was created) the NRLH was erected.  Thus, an 

ambiguity exists as to which building the minute(s) read with page 8 of the Mines 

File are referring to. 

297 An ambiguity having been identified, only documents that are expressly referred 

to or incorporated by necessary implication, are admissible for the purpose of 

interpreting the instrument. 

298 One of the critical points of difference between the respective constructions of 

the minute(s) creating TR 4286H advanced by the parties is the Objectors 

reliance on the minute papers from the Minister to Cabinet165 and from Cabinet 

to the Governor166 both dated 28 September 1967 which say: 

confirm pursuant to s 276 of the Mining Act 1904 the temporary reservation 
by Minister of Temporary Reserve No.4286H situated at Rocklea Homestead 
… as shown hachured red on the plans at page 10 and 11 of Mines File 
384/67. 

                                                            
165 BOD; Tab 16 p 270. 
166 BOD; Tab 18 p 274. 
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299 The Tenement Holders assert that it is the reservation of TR 4286H by the 

Minister that is important not the confirmation by the Governor.  That being the 

case they say, it is impermissible to have recourse to the minute evidencing the 

Governor’s confirmation which refers to the plan on page 11 of the Mines File. 

300 The Objectors point to the fact that there is no minute that evidences the 

Minister’s reservation of TR 4286H.  Absent reference to subsequent documents 

a reasonable reader would not know whether the Minister actually adopted the 

Under Secretary’s recommendation and created TR 4286H, let alone whether the 

area said to constitute TR 4286H corresponded with the description in the 

Application.167 

301 In my view, the minute representing the Governor’s confirmation of the 

reservation by the Minister of TR 4286H forms part of the process of reservation 

specified in s 276 of the 1904 Act.  Without the Governor’s confirmation, the 

reservation lapses.  It follows that page 11 of the Mines File is expressly 

incorporated given it is referred to directly in the minute of confirmation. 

302 Alternatively, even if the Governor’s confirmation is not considered part of the 

process of reservation, it and page 11 are incorporated by necessary implication 

on the basis that page 8 of the Mines File, of itself, is not capable of resolving 

the ambiguity. 

303 While page 8 references a datum point calculated from Rocklea Homestead; it 

does not resolve which of the NRLH or ORLH is the correct reference point. 

304 The Tenement Holders assert that once page 8 of the Mines File is incorporated, 

there is no need to have recourse to the plan on page 11.  This is so because once 

it is established that the Rocklea Homestead is the reference point, the next step 

is to consider the evidence as to which of the NRLH or ORLH best fits the 

                                                            
167 Objectors’ Reply Submissions; [43]. 
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description of the Rocklea Homestead.  Hence, among other objections to using 

page 11, reference to it is unnecessary. 

305 As I have already explained, the problem evident in this case is not resolved by 

recourse solely to evidence directed to identifying a thing or object referred to in 

an instrument, hence reference to page 11 is necessary. 

306 The Tenement Holders also argue that the description on page 8 is not consistent 

with the plan on page 11 of the Mines File on the basis that the plan does not 

accurately depict the boundaries of TR 4286H by reference to the specified 

distance and bearing from Rocklea Homestead. 

307 So far as any apparent disparity between pages 8 and 11 of the Mines File is 

concerned, the various minutes evidencing the reservation and occupation of 

TR 4286H suggest that the intention was that the acts of reservation and 

occupancy relate to the same area of land.  This is reinforced by the language of 

s 276 of the 1904 Act which clearly contemplates that occupancy rights are 

granted over the land reserved. 

308 The plan on page 11 is intended to be a diagrammatic representation of the 

location of the area reserved.  While it may not have been plotted with precision, 

it represents a location delineated by reference to Rocklea Homestead.  On that 

basis there is no reason to suppose there is any inconsistency between pages 8 

and 11 of the Mines File. 

309 While page 11 is an integral part of the process of construction, like page 8, it is 

not capable of itself of resolving the ambiguity.  While it shows TR 4286H 

diagrammatically, the location of TR 4286H is not accurately depicted. 

310 The plan on page 11 does not, without more, identify which of the NRLH or 

ORLH is the reference point ‘Rocklea Homestead’.  Although the plan shows a 

black square next to the word ‘Rocklea’, there is nothing on the plan to explain 

what it represents, nor when the plan was adopted. 
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311 The Objectors rely on a number of authorities in support of the proposition that 

Onslow Plan 3 and other public plans held by the Department are admissible to 

construe a public instrument.168 

312 It is important to bear in mind that the public plans to which the Objectors refer 

are not relied upon because they accurately depict the location of TR 4286H.  As 

a consequence they are not admissible on the basis that they ‘identify a thing or 

a place referred to in an instrument’. 

313 Where, as in this case, public plans are relied upon to resolve an ambiguity as to 

which of the NRLH or ORLH is depicted on page 11 of the Mines File, 

admissibility depends on those public plans being expressly or impliedly 

incorporated. 

314 Onslow Plan 3 is particularly significant and stands apart from the other plans 

held by the Department.  This is because the plan on page 11 is an extract of 

Onslow Plan 3 and the reference key explains that the black square on page 11 

is the homestead.  It follows that the position of the homestead symbol next to 

the word ‘Rocklea’ (both of which are underlined in red on page 11, as is the 

area of TR 4286H) thus depicts ‘Rocklea Homestead’. 

315 As Onslow Plan 3 was adopted on 29 March 1966, the reference to the Rocklea 

Homestead could only have been a reference to the ORLH as the NRLH was not 

built until the latter part of 1966. 

316 In Westfield Management Ltd v Perpetual Trustee Co Ltd169 the High Court in 

considering what extrinsic evidence might be admissible in construing an 

easement in respect of land under the Torrens System, acknowledged that 

evidence could be admissible: 

… to make sense of that which the register identifies by the terms or 
expressions found therein.  An example would be the survey terms and 

                                                            
168 See Administration of Papua and New Guinea v Daera Guba (1972-1973) 130 CLR 353 and Oresearch. 
169 Westfield Management Ltd v Perpetual Trustee Co Ltd [2007] 233 CLR 528. 
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abbreviations which appear on the plan found in this case on the DP 
[Development Proposal].170 

317 The Tenement Holders attack any reliance on Onslow Plan 3 on a number of 

grounds. 

318 First, for the reasons set out in [176]-[198] above, the Tenement Holders rely on 

the decision of Blackburn J in Coolibah concerning the admissibility of public 

plans. 

319 In Coolibah, Blackburn J concluded that the public map was inadmissible in 

construing the notice not because it did not resolve the ambiguity but because 

the possible inference that the plan attached to the notice was a piece cut from 

the public map was not sufficient to sustain the contention that there was an 

implied reference from the notice to the public map. 

320 It was only after having found there was no implied reference to the public map 

that his Honour went on to conclude it would not have assisted in resolving the 

ambiguity in any event. 

321 In my view, there is a difference in approach between Coolibah and the NSW 

Court of Appeal in Allandale. 

322 By contrast Allandale and the authorities referred to therein focus on whether 

there is ambiguity and if so, whether recourse to the document in question is 

necessary in order to understand what has been approved. 

323 As Meagher JA observed in Allandale the only reason incorporation of the 

development application was rejected in Winn was because the consent and 

conditions sufficiently delineated what had been approved. 

324 Incorporation by necessary implication is concerned with whether the document 

in question is necessary to resolve the ambiguity inherent in the instrument.  That 

is an altogether different question from whether there exists some other basis 

                                                            
170 Ibid; [44]. 
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upon which it can be said the document is admissible or incorporated by 

implication. 

325 Applying the principles set down in Allandale, the appropriate question is 

whether recourse to Onslow Plan 3, of which page 11 of the Mines File is an 

extract, is necessary to resolve the ambiguity.  If it is, then it can be incorporated 

by necessary implication. 

326 As the weight of authority supports the position in Allandale, in my view, that 

is the course I should follow. 

327 Second, the Tenement Holders refer to the fact that page 11 of the Mines Files 

bears a handwritten notation at the bottom right which states ‘Onslow 13 Ten 

Mile Topo’.  It is said this description would mean nothing to a reasonable 

reader. 

328 Although for convenience the plan of which page 11 is an extract is referred to 

as Onslow Plan 3, it being the third in the series, the plan itself says:171 

Sheet 13  

(Onslow)  

Topographical Series 

29 March 1966 

329 There are further notations on the plan that say: 

10 mile TR 4286H Onslow 

and 

Adopted 29.3.66 

330 In my view, a reasonable reader would be aware from the Application which 

forms pages 7, 8 and 9 of the Mines Files that there was no plan of Area 6 

                                                            
171 BOD; Tab 4. 
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accompanying the Application and that the plan on page 11 of the Mines File 

was prepared and notated by the Department. 

331 Given page 11 has no scale, reference key or description (other than the 

handwritten inscription to which I have already referred) it is obvious page 11 of 

the Mines File is an extract of a bigger plan. 

332 Against that background, the reasonable reader understanding the purpose of the 

plan and exercising common sense, is likely to deduce that the handwritten 

inscription ‘Onslow 13 Ten Mile Topo’ is a reference to a larger plan held by the 

Department from which it produced the extract. 

333 When page 11 is compared with Onslow Plan 3, which is publicly available, it 

would be obvious that the plan on page 11 is an extract. 

334 Third, the Tenement Holders’ assert that nothing about page 11 of the Mines File 

would alert the reasonable reader to the need to look to Onslow Plan 3, let alone 

appreciate the date on which it was adopted. 

335 As I have endeavoured to explain, a person acquainted with the physical features 

of the land and aware of the Pastoralist’s letter would understand there were two 

buildings that could have been characterised as the homestead in August 1967. 

336 The Pastoralist’s letter establishes that both the NRLH and ORLH existed at the 

time TR 4286H was created and that the NRLH was not built when Onslow Plan 

3 was adopted. 

337 Although strictly speaking unnecessary, it is also reasonable to infer that the 

reasonable reader upon inspecting the Government Gazette would be directed to 

the Mines Files. 

338 Upon examining the Mines File, it is apparent that GML’s original application 

in February 1967 contained an annotation from either the Minister or a 

departmental officer: 
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For your report please & a plan showing existing mining tenements etc & any 
conflicting Iron Ore Temporary Reserve Applic[ations].172 

339 While no plan of the areas the subject of GML’s original application is on the 

Mines File, the fact that the Minister or a departmental officer requested such a 

plan supports the conclusion that plans were used in the approval process. 

340 Common sense also dictates that the Department had recourse to plans.  

Otherwise there would be no way of knowing whether an application for a 

temporary reserve included land that was available. 

341 The Objectors argue that there is a further basis upon which the reasonable reader 

would have been aware that the Department made use of public plans. 

342 The Objectors attribute to the reasonable reader: 

knowledge of … processes concerning the application for and creation of 
temporary reserves, and the grant of rights of occupancy, under the 1904 
Act.173 

343 It is said that the reasonable reader familiar with the process of applying for a 

temporary reserve set out in the affidavits of Mr Clegg and Mr Fitzpatrick, would 

know to look to public plans, including Onslow Plan 3, to understand page 11 of 

the Mines File. 

344 The Department’s processes can only be said to inform the reasonable reader as 

to the use of public plans if they are publicly available or are evident from the 

legislation or public documents that govern the approval process.  It matters not 

that the Department uses public plans in the approval process unless the 

reasonable reader could be expected to know this. 

345 Mr Fitzpatrick refers to two documents – ‘Temporary Reserve Revised 

Application Requirements as at 14.7.1977’ (the 1977 Procedures) and ‘Western 

                                                            
172 BOD; TAB 5 p235; pp 1-3 Mines File 384/67. 
173 Objector’s Closing Submissions; [133]. 
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Australian Mining Act 1904 Right of Occupancy of Temporary Reserve’ (the 

1904 Procedures). 

346 The first thing to notice is that the 1977 Procedures were only introduced well 

after TR 4286H was created. 

347 Mr Fitzpatrick endeavours to address this problem: 

On the basis that temporary reserves had, by 1977, been granted under the 
Mining Act 1904 (WA) for well over 50 years, I understood the TR procedure 
to be a long-standing and mature one.174 

348 Item 3 of the 1977 procedures provides that each application shall be supported 

by: 

(i)  “a topographical map, scale of 1:50,000 or 1:250,000, on which the 
boundaries of the ground applied for shall be clearly delineated (maps 
are available at Mines Department, Perth)”. 

349 Item 6 states that “applications which do not comply with the above requirements 

will be rejected”. 

350 There is no evidence the Application so far as it applied to TR 4286H (Area 6) 

was accompanied by a topographical map in compliance with Item 3.  

Nonetheless, it is clear the Application was not rejected in accordance with 

Item 6. 

351 The circumstances of this case cast doubt on any suggestion that the 1977 

procedures were already in operation in 1967. 

352 Importantly, there is nothing in Mr Fitzpatrick’s affidavit to confirm that as at 

August 1967 whatever procedures were in place were publicly available.  

However long these procedures were in place, if they were not publicly available, 

a reasonable reader could not have been expected to know of their existence. 

                                                            
174 Fitzpatrick affidavit; [12]. 
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353 Additionally, nowhere in the 1904 Procedures, which are the only procedures 

committed to writing at the time TR 4286H was created, is there any reference 

to the use of public plans. 

354 While the inclusion of the plan on page 11 informed the reasonable reader as to 

application of Onslow Plan 3, it would not have necessarily been indicative of a 

practice involving reference to other plans held by the Department to which no 

public reference was made. 

355 Contrary to the Objectors’ submissions, it cannot be assumed that the reasonable 

reader had previously applied for a temporary reserve and was therefore familiar 

with the application process or the Department’s internal procedures in 

processing an application including the use of public plans generally. 

356 Finally, I appreciated that reg.154 of the 1904-1967 Regulations says that: 

“Every application for mining tenements shall be accompanied with or 
contain a sketch showing the boundaries of the land which shall be fixed 
where possible by reference to some existing survey mark or some feature 
on the land or adjacent thereto …’  

357 However, as temporary reserves are not mining tenements,175 there is no reason 

for the reasonable reader (familiar with the legislation) to assume that the 

procedure applied to temporary reserves.  Even if the Department’s internal 

procedures required that a plan be attached to an application for a temporary 

reserve, nothing in s 276 of the 1904 Act mandates such a requirement.  

Moreover, no plan was attached to the Application on this occasion. 

358 Upon appreciating that Onslow Plan 3 was adopted on 29 March 1966, the 

depiction of Rocklea Homestead on the plan on page 11 of the Mines File can 

only have been the ORLH.  Whatever the Minister and Governor may have 

actually intended, objectively the plan on page 11 confirms that the ORLH is the 

                                                            
175 Hancock Prospecting Pty Ltd v Wright Prospecting Pty Ltd (2012) 45 WAR 29; [63] per McLure P 
(Newnes JA & Le Miere J agreeing). 
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correct reference point from which the datum for the TR 4286H was to be 

calculated.   

359 In my view, Onslow Plan 3 is incorporated by necessary implication because 

without it, the ambiguity as to which of the two homesteads is Rocklea 

Homestead remains unresolved. 

360 The incorporation of page 11 of the Mines File and Onslow Plan 3 produces a 

certain outcome that does not change over time. 

361 As the authorities make clear, the primary object of the process of construction 

is to “…give most effect to those things about which men are least likely to make 

a mistake”.176 

362 Having come to the conclusion that recourse to Onslow Plan 3 resolves the 

ambiguity, the other plans on which the Objectors rely are inadmissible as there 

is no basis upon which it can be said they are incorporated by necessary 

implication.  In short, they are not required to resolve the ambiguity.177 

12. Factual Evidence:  Rocklea Homestead 

363 In the event that I am wrong to have characterised the problem in this case as an 

ambiguity in the minutes creating TR 4286H, I have also examined the 

construction advanced by the Tenement Holders. 

12.1 Tenement Holders’ Contentions 

364 As the Tenement Holders178 point out the available extrinsic evidence to identify 

the landmark that meets the description of the principal place of residence on 

Rocklea Station is: 

                                                            
176 Phillips v R (1910) 12 CLR 287; 292. 
177 Allandale [46] & Winn [202]. 
178 Tenement Holders’ Closing Submissions in Reply; [58]. 
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 the Pastoralist’s letter;179 

 the affidavit of David Cox affirmed 27 August 2019; 

 the extract from the book ‘Along the Ashburton’:  Rhonda McDonald 

2002;180 

 the extract from the book ‘Red Dust in Her Veins’:  Lisa Holland-McNair 

2007;181 

 the extract from the book ‘Under a Balari Tree I Born’: Alice Bilari 

Mr Smith 2002;182 and 

 aerial photographs dated 1970 and August 2018.183 

365 Having regard to this evidence, for the reasons set out below, the Tenement 

Holders contend that on the balance of probabilities it must be concluded that the 

term ‘Rocklea Homestead’, as at 4 August 1967, meant the NRLH. 

12.1.1 The Pastoralist’s Letter 

366 In paragraph [96]-[97] above I set out the contents of the Pastoralist’s letter to 

the Under Secretary of Lands advising of the erection of the NRLH in late 1966. 

367 The Tenement Holders184 contend that: 

(a) The ‘new homestead’ was erected in 1966 and that there is no evidence it 

was not complete or uninhabited as at 4 August 1967; being one year after 

it was erected. 

                                                            
179 BOD; [64]. 
180 BOD; [31]. 
181 Second Winter affidavit [PAW 53]. 
182 Second Winter affidavit [PAW 54]. 
183 BOD; 25 & 65. 
184 Tenement Holders’ Closing Submissions; [88.1-2]. 



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   81 

[2020] WAMW 21 

(b) The cost of the ‘new homestead’ was $14,000, a significant sum of money 

in 1966 which supports the inference that it was complete and inhabited as 

at 4 August 1967. 

(c) The Pastoralist’s use of the term ‘old house’ on the map denotes that the 

original homestead had been superseded by the ‘new homestead’.  The 

Macquarie Dictionary defines ‘old’ to mean (among others) ‘formerly in 

use (usu. in contrast to something specified as more recent or modern)’.185 

(d) The Objectors concede that it can be reasonably inferred that the 

Pastoralist’s letter was in response to the Under Secretary for Lands’ 

request to be advised as to any improvements on the pastoral lease.  The 

reference in the Pastoralist’s letter that the ‘new homestead’ had been 

erected supports the view it was not incomplete and unoccupied. 

12.1.2 The Affidavit of David Cox 

368 The Tenement Holders’ submissions in relation to various passages from 

Mr Cox’s affidavit (which have been italicised) are as follows: 

(a) ‘In the 1960s the Troys built a new homestead on the western side of the 

creek’ - does not suggest it was incomplete or uninhabited. 

(b) ‘The old homestead was built around 1934’ and ‘the old homestead had 

been built from mulga tree and the wood was rotting’ - further supports the 

view that the new homestead was inhabited. 

(c) ‘Ken Troy and his wife and kids moved into the new homestead, and Frank 

Troy stayed living in the old homestead’ – is consistent with the conclusion 

that one pastoralist and his entire family lived in the new homestead while 

an elderly and apparently single pastoralist lived in the old rotting 

homestead.  Thus the only available inference is that the new homestead 

was the main or principal residence at Rocklea station. 

                                                            
185 Macquarie Dictionary (1st ed, 1981); 1206. 
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(d) ‘Frank Troy was always boss’ - does not confirm Frank Troy was the senior 

pastoralist of the three present on the station.186  Nor is there any 

explanation as to what the term ‘boss’ meant. 

(e) ‘Part of the old homestead was used as an office and store.  The store was 

used by people working on the station to buy supplies, including food.  The 

store in the old homestead continued to be used even after the new 

homestead was built.  From time to time, I used the store in the old 

homestead to purchase supplies when I was on Rocklea Station doing 

mustering work’.  This passage supports the view that the new homestead 

was principally a residential building.  Accordingly, the new homestead 

met the Australian dictionary definitions as ‘the main residence on a 

sheep and cattle station or large farm’ and ‘a house, usually the principal 

residence on a rural property’. 

The presence of an office and stores suggests that the original homestead 

was not in fact a ‘residential’ homestead and thus was unlikely to be the 

‘station hub’ as contended by the Objectors. 

12.1.3 Along the Ashburton 

369 The Tenement Holders contend that nothing about the reference to the new 

homestead being built in 1966 suggests it was incomplete or uninhabited as at 

August 1967. 

12.1.4 Red Dust in Her Veins 

The Author refers to a statement by Gillian Herbert: ‘[w]hen we were first 

married in December 1973, Matt and his brothers had the Rocklea pastoral 

station lease. We moved there in January 1974 and it was a culture shock. Although 

the previous owners had built a new homestead which Matt's older brother had moved 

into, there was little else there.   It was very different to pastoral life now. Today, 

                                                            
186 According to the Second Winter affidavit [8] – Frank Troy, Allan Ross Troy and Kenneth Ernest Troy were 
pastoralists as tenants in common in equal shares as at 7 March 1967. 
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they've got 24-hour power, computers, telephones, television, good roads. We didn't 

have any of that. The old homestead where Matt and I lived was very dilapidated - just 

a tin building. It was unlined and with no electricity: just a tin shed with partitioned 

rooms and a veranda off the front. We had to build a bathroom and other facilities with 

what was available and affordable at the time …’(Tenement Holders’ emphasis). 

370 This evidence is significant, according to the Tenement Holders, because it 

establishes that the original homestead was left to fall into a ‘very dilapidated’ 

state by January 1974, which is not possible unless the old homestead was 

already in a dilapidated state in the late 1960s.  The original homestead also did 

not have a bathroom. 

12.1.5 Under a Bilari Tree I Born 

371 This book includes a photograph titled ‘Old Rocklea Station showing the kitchen, 

dining room and office’.187 

372 The Tenement Holders argue it can be inferred that the photograph is of the 

original homestead taken after the new homestead was built.  The original 

homestead appears to be an unsubstantial building made from wood and tin.  This 

is said to be consistent with the evidence of Mr Cox and Ms Herbert that the 

original homestead was rotting and very dilapidated.  (Mr Cox did not use the 

term ‘very dilapidated’). 

12.1.6 The Aerial Photographs 

373 The photograph of the NRLH as at January 1968188 represents a more substantial 

building than the other buildings in the vicinity of the original homestead.  The 

fact it did not have lawn, trees or surrounding building is said to be irrelevant as 

is the fact that there is build-up and infrastructure around the original homestead.  

The Tenement Holders point to the fact the relevant building is the ‘main’ or 

‘primary’ residence rather than ancillary buildings. 

                                                            
187 Second Winter affidavit; PAW 54. 
188 BOD; [63]. 
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374 The 2010 photographs189 reveal the new homestead to be a substantial building 

which has had no significant additions between 1968 and 2018. 

375 The 2018 aerial photograph shows that the original homestead was ultimately 

demolished. 

12.2 The Objectors’ Contentions 

376 The Objectors’ submissions can be summarised as follows: 

(a) The Tenement Holders’ reliance on the Macquarie Dictionary definition of 

‘homestead’ (i.e. the main residence on a sheep or cattle station or large 

farm) is to be viewed in a context where: 

(i) Courts have repeatedly warned that a mature and developed 

jurisprudence does not make a fortress out of a dictionary.190 

(ii) Dictionary definitions may assist in identifying the range of possible 

meanings a word may bear in various contexts, but will not assist in 

ascertaining the precise meaning the word bears in a particular 

context.191 

(iii) Dictionaries do not speak with one voice. 

(iv) The Macquarie Dictionary, to which the Tenement Holders refer, was 

first published in 1981 (after TR 4286H was created).  Dictionary 

definitions may not view the term through the refractive prism context 

provides.192 

(v) The word ‘homestead’ is also defined as: 

                                                            
189 Second Winter affidavit; PAW 55, 56 & 57. 
190 South Western Sydney Local Health District v Gould [2018] NSWCA 69; [78]. 
191 TAL Life Ltd v Shuetrim [2016] NSWCA 68; [80]. 
192 House of Peace Pty Ltd v Bankstown City Council (2000) 48 NSWLR 498; [53], [32] & [54]. 
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 1.  The Place of one’s dwelling or home …2.  A house with 
its dependent buildings and offices; esp. a farmstead.193 

 ‘In Australia and New Zealand:  the owner’s residence 
on a sheep or cattle station’.194 

 ‘A house, usually the principal residence on a rural 
property’.195 

 ‘US a dwelling with its land and buildings, occupied by 
the owner as a home, and exempted by law from seizure 
or sale for debt’.196 

(b) The term ‘homestead’ as used in the Application letter and other relevant 

instruments is to be construed in the context of a mining authorisation 

created in 1967, under the 1904 Act.  The word ‘homestead’ is not used in 

the context of pastoralism.  It is referred to as a readily identifiable location 

on the surface of the earth from which the location of a mining authorisation 

was to be completed.197 

(c) The question is, what would anyone involved in the mining industry in 

1967 have understood by reference to a ‘homestead’?198 

(d) In August 1967, the homestead on Rocklea Pastoral lease was the ORLH 

for the following reasons:199 

(i) the ORLH was historically the homestead; 

(ii) in 1967 (based on the 1970 and 2018 aerial photographs) ORLH was 

surrounded by outbuildings; 

(iii) Frank Troy, as the first named co-tenant and father of the other co-

tenants, still lived there.  It was he who corresponded with the 

                                                            
193 Oxford English Dictionary (1933). 
194 Shorter Oxford English Dictionary (6th Ed; 2007). 
195 Australian National Dictionary (2nd Ed, 2016 (1st Ed 1988). 
196 Macquarie Dictionary (second meaning). 
197 Objectors’ Closing Submissions; [74]. 
198 Objectors’ Closing Submissions; [74]. 
199 Objectors’ Closing Submissions; [77]. 
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Department of Lands and was described by Mr Cox as ‘always the 

boss’. 

(iv) the office and store were situated there; and 

(v) it continued to be shown on public maps as the homestead. 

377 The Objectors challenge the Tenement Holders’ contentions on the following 

basis:200 

(i) The Tenement Holders’ criteria for choosing between the new house and 

the old house are selective and fail to recognise key attributes of the old 

house. 

(ii) The criteria employed by the Tenement Holders is not definitive. 

(iii) Even if the Tenement Holders’ criteria are comprehensive and appropriate, 

the application of these criteria to the two houses would not necessarily 

lead to the conclusion that the new house is that which a person in August 

1967 would identify as the homestead. 

(iv) There is no evidence that the new house was occupied as at August 1967. 

(v) The Pastoralist’s letter was not definitive. 

(vi) While the old house was a more modest structure than the new house, 

photographs taken well after 1967 do not provide a reliable representation 

of the characteristics of each house as at August 1967. 

(vii) The fact that the old house deteriorated over time and was ultimately 

demolished, does not establish that the new house was the homestead in 

August 1967. 

                                                            
200 Objectors’ Closing Submissions; [88]. 
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(viii) There is no evidence that the NRLH was completed and in use in August 

1967. 

12.3 Observations as to the Tenement Holders’ Construction 

378 Even were I to accept the Tenement Holders’ characterisation that this case turns 

on a factual determination as to which of the NRLH or ORLH is Rocklea 

Homestead, I am not persuaded that examining the characteristics of the two 

buildings capable of being described as ‘Rocklea Homestead’ as at 4 August 

1967 represents a reliable means of providing certainty as to the meaning of the 

minute(s) creating TR 4286H. 

379 I agree with the Objectors’ submission that such a factual analysis could not have 

been intended by Parliament in legislating a system of mining tenure in the State 

that is intended to provide certainty.201 

380 It could hardly have been anticipated that a reasonable reader would be required 

to travel to Rocklea Station with a view to identifying which building best fits 

the landmark ‘Rocklea Homestead’.  Moreover, even if such a trip were 

undertaken, there is an inherent risk that what now exists may not be 

representative of the position as at 4 August 1967. 

381 With the passage of time the buildings in question may have been adapted to a 

different purpose, deteriorated or be no longer in use. 

382 The difficulty with relying on books is that there is nothing to indicate that the 

respective authors ever turned their mind directly to the question as to which the 

NRLH or ORLH was the main or principal residence on Rocklea Station. 

383 Additionally, the observations are not always representative of the situation as at 

August 1967.   

                                                            
201 Objectors’ Closing Submissions; [96]. 
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384 A further problem lies in the fact that the first of these books was not published 

until 2002.  The reasonable reading looking to identify ‘Rocklea Homestead’ 

between 1967 and 2002 would not have had access to any of these books. 

385 Nor was Mr Cox’s affidavit readily available, it having only been prepared for 

these proceedings (by the Objectors).  Mr Cox’s existence, let alone what he 

might say about the circumstances on Rocklea Station in the 1960’s and 70’s, is 

not something the reasonable reader could have been expected to know. 

386 Even more problematic is the fact that, presented with the same information, two 

reasonable readers may come to different conclusions such is the subjective 

nature of the evaluative process in deciding which of the two buildings was the 

homestead in August 1967. 

387 As is evident from the parties’ submissions, which building best fits the 

description of ‘Rocklea Homestead’ may depend on the weight to be given to the 

various characteristics of each building in the context of an operational pastoral 

lease. 

388 I have some doubt it was envisaged that evidence admissible on this basis could 

be expected to provide the certainty required to resolve the dilemma apparent in 

this case which is concerned with which of two buildings is Rocklea Homestead 

not where it is. 

389 The Tenement Holders have endeavoured to address this difficulty.  They say 

that the principles of construction are tolerably clear and do not become less 

applicable because their application makes the exercise forensically difficult or 

attendant with uncertainties.  According to the Tenement Holders, the difficulty 

in this case flows not from the principles of construction, but from the description 

in the Application.202 

                                                            
202 Tenement Holders’ Reply Submissions; [56.5]-[56.6]. 
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390 While I agree with the proposition that even though the process of construction 

may prove difficult it should not deter a court from attempting to properly 

construe the instrument,203 ultimately, I am guided by what Griffith CJ said in 

Phillips: which is to give most effect to those things about which men are least 

liable to make a mistake. 204 

391 For the reasons outlined above, in my view, a construction based on deciding 

which of two buildings is capable of being described as the homestead is prone 

to uncertainty and cannot be characterised as the thing about which a mistake is 

least likely to be made. 

12.4 Which of the NRLH or ORLH is Rocklea Homestead? 

392 In considering which of the NRLH or ORLH was ‘Rocklea Homestead’ as at 

4 August 1967, I have proceeded on the basis that the NRLH was likely to have 

been inhabited as at 4 August 1967.  While I agree with the Objectors that there 

is no direct evidence as to when Ken Troy and his family moved in to the NRLH, 

it is reasonable to infer that in the 8-10 months between its erection in late 1966 

and August 1967, Ken Troy would have moved his family from the shearers’ 

quarters across the creek to the NRLH. 

393 Given the Pastoralist’s letter is dated 21 August 1968, it is unlikely, in identifying 

the date of the NRLH’s erection, that he would advise the Under Secretary of 

Lands as to a date (in late 1966) it was not yet completed.  

394 My reasons for concluding on the balance of probabilities that the ORLH is 

‘Rocklea Homestead’ are as follows: 

395 First, the Pastoralist’s letter on which the Surveyor and the Tenement Holders 

place considerable weight is equivocal.  In circumstances where the Pastoralist 

is obligated to advise the Under Secretary of Lands of improvements on the 

                                                            
203 Proprietors’ Strata Plan No.9,968 & Anor v Proprietors’ Strata Plan No.11,173 & Ors (1979) 2 NSWLR 
605; 611 referring to L Shuler A.G. v Wickman Machine Tool Sales Ltd [1974] AC 235; 261. 
204 Phillips; 292; see also Oresearch; 221 & Coolabah; 187. 
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pastoral lease, the reference to the new homestead may be no more than 

compliance with that obligation. 

396 That the letter is directed to that purpose is evident from the reference to the cost 

of the new homestead ($14,000) being included. 

397 To read into the letter that the new house supersedes the old house as the 

homestead, presupposed that the Pastoralist believes and intends to convey that 

there can be only one homestead and that the NRLH has in fact superseded the 

ORLH. 

398 It may well be the case that all the Pastoralist was wishing to convey was that a 

new building had been erected.  His choice of words may not have been 

significant.  Nor does it follow that the erection of a new building renders the old 

building redundant. 

399 The Tenement Holders refer to the definition of ‘old’ in the Macquarie 

Dictionary as including ‘formerly in use’. 

400 The example (an old car) provided by the Tenement Holders demonstrates why 

that is not the only meaning of ‘old’.  Just because a new car has been purchased 

does not mean the old car is no longer in use. 

401 As the Objectors have identified the Tenement Holders elected to rely on the 

second listed definition of ‘old’ in the Macquarie Dictionary (re formerly in use).  

The first definition says ‘having been long established’ and ‘long known or in 

use’.205 

402 Bearing in mind Frank Troy continued to reside in the ORLH until his death in 

the early 1970s, the evidence supports the conclusion that the intent of the letter 

was not to advise the Under Secretary of Lands that the ORLH was ‘formerly in 

use’. 

                                                            
205 Objectors’ Reply Submission; [51]. 
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403 Second, the recourse to dictionary definitions to explain the meaning conveyed 

by the Pastoralist’s letter in 1967 poses difficulties.  Blind adherence to terms 

defined in dictionaries runs the risk of ignoring the context in which those words 

are used. 

404 In different contexts an expression may mean different things, but in construing 

the expression, the court is required only to find its meaning in the context in 

which it appears.206 

405 As the Objectors point out, application of the Macquarie Dictionary definition of 

‘homestead’ …‘the main residence on a sheep or cattle station or large farm’ if 

applied literally, would include the shearers’ accommodation.  Notably, Ken 

Troy and his family lived in the shearers’ quarters until the NRLH was built.  If 

‘the homestead’ is to be determined by the number of people residing in a 

building, then the shearers’ quarters would meet that definition.  Neither party 

suggests that was the case. 

406 Third, of all the accounts provided concerning the circumstances and 

characteristics of the NRLH and ORLH on Rocklea Station in 1967, only 

Mr Cox gives direct evidence. 

407 Mr Cox was not cross-examined.  In my view, it is material that Mr Cox observed 

that Frank Troy was ‘always the boss’ and he occupied the ORLH throughout 

the 1960s until his death in the early 1970s. 

408 Mr Cox’s reference to Frank Troy being the boss is consistent with the fact that 

he ran the pastoral lease, it was he who communicated with the Under Secretary 

of Lands and the store and office being located in the ORLH.   

                                                            
206 Proprietors Strata Plan No.9,968 & Another v Proprietors Strata Plan No.11,773 & Another (1979) 2 
NSWLR 605; 611. 
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409 I disagree with the Tenement Holders’ submission that there is no explanation as 

to what the term ‘boss’ meant.  The Objectors’ characterisation of Frank Troy as 

the senior pastoralist is consistent with the term ‘boss’. 

410 Fourth, in my view, the house in which Frank Troy lived as the boss or senior 

pastoralist is more likely to be characterised as ‘the owner’s residence’, the 

‘principal residence’ or ‘the main residence’. 

411 Mr Cox’s evidence is that the ORLH was where the office and store was located 

is corroborated by the photograph on page 33 of Alice Bilari Smith’s 2002 book, 

‘Under a Balari Tree I Born’207 showing the kitchen, dining room and office of 

the ‘Old Rocklea Station’.  Further, in describing the period which is mostly the 

1930s (i.e. before the NRLH was built), Ms Smith describes purchasing rations 

from the store. 

412 When consideration is given to the fact that the senior pastoralist lived in the 

ORLH which included the office and the store, it is likely any visitor to Rocklea 

would have viewed the ORLH as the main or primary residence and where the 

business of the station took place. 

413 Fifth, Gillian Herbert’s observation that the ORLH was in a very dilapidated 

state by January 1974 does not establish that it was in that condition in August 

1967 as the Tenement Holders assert. 

414 Although the evidence establishes that the ORLH was showing signs of 

deterioration in 1967, it continued to be occupied by Frank Troy until his death.  

Whatever misgivings Ms Herbert may have had, she continued to reside there 

until 1975. 

415 In my view, the fact that the ORLH was occupied by the senior pastoralist in 

1967 is significant.  What came to pass in the years that followed has limited 

weight in determining the state of affairs when TR 4286H was created. 

                                                            
207 Second Winter affidavit; PAW 54. 
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416 Sixth, much like the accounts of those who visited Rocklea Station, the aerial 

photographs of the NRLH and ORLH, some taken many years after 1967, 

provide limited assistance in resolving which of the two was the homestead at 

the relevant time.  While the aerial photograph taken in 1968 shows that the 

NRLH is a more substantial building than the ORLH, that fact is not of itself 

determinative as to which building is the homestead. 

417 The fact that the series of aerial photographs demonstrate that over time the 

NRLH eventually superseded the ORLH, which fell into disrepair as the 

‘homestead’, does not shed any light on the situation in August 1967. 

418 Seventh, relying on the evidence of Mr Cox, the Tenement Holders argue that 

the NRLH was principally a residential building while the ORLH which housed 

the store and the office was not in fact a residential homestead in accordance 

with the dictionary definition of ‘homestead’. 

419 Returning to what I said earlier, it is conceivable that shearers’ quarters on 

Rocklea station housed the most people yet it could not realistically be viewed 

as the homestead.  The ‘main’ or ‘principal residence’ on a station is not 

necessarily the one that houses the most people. 

420 This exemplifies the caution to be observed in the too literal application of 

dictionary definitions without regard to context.  The words ‘main’ and 

‘principal’ suggest it is the chief or most important building on the station. 208 

421 The fact remains that as at 4 August 1967, the senior pastoralist lived in the 

ORLH which also included the store and the office whereas the NRLH was a 

residence only.  In my view, when the term ‘homestead’ is considered in the 

context of an operating pastoral station, on the balance of probabilities, the 

ORLH was the main or principal residence on Rocklea station. 

                                                            
208 Macquarie Dictionary. 
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13. Use and Occupation 

13.1 The Objectors’ Contentions 

422 In the event the warden or Minister considers that despite application of the 

principles of construction applied above ambiguity remains, then the 

presumption should apply.209 

423 The Objectors argue that in light of the length of time since TR 4286H was 

created, when considering whether the objective intention of the Minister and 

Governor at the time of TR 4286H’s creation was to use the NRLH or ORLH as 

the basis for determining the datum point, the warden and Minister should apply 

a presumption that the area in fact occupied by the Objectors (and GML) from 

1967 to 2018 was the area the subject of TR 4286H, and subsequently E47/16 

and now the Objectors’ mining leases.210 

424 The effect of the presumption is to cast an evidentiary onus on the Tenement 

Holders to positively establish that the Minister and the Governor intended the 

datum point of TR 4286H to be determined by reference to the NRLH.  Thus the 

Tenement Holders bear an evidentiary onus.211 

425 Reliance is placed by the Objectors on Turner v Myerson212, Attorney General 

v Wheeler213 and Bischoff Tin Mining Co (Reg) v Mount Bischoff Extended 

Tin Mining Co (NL)214 in support of this proposition. 

426 The Objectors argue that there are sound reasons why such a presumption should 

apply under the Mining Act and 1904 Act.  These include the manifest unfairness 

to the holders of tenements, the boundaries of which have been derived by 

                                                            
209 Objectors’ Closing Submissions; [158]. 
210 Objectors’ Closing Submissions; [156]. 
211 Objectors’ Closing Submissions; [159]. 
212 Attorney General v Wheeler (1944) SR (NSW) 321; 338. 
213 Turner v Myerson (1917) 18 SR (NSW) 133. 
214 Bischoff Tin Mining Co (Reg) v Mount Bischoff Extended Tin Mining Co (NL) (1913) 15 CLR 549. 
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reference to TR 4286H, in altering those boundaries based on events that 

happened over 50 years ago. 

427 Particular emphasis is placed by the Objectors on the evidential difficulties 

associated with determining what took place in 1967 and the fact that successive 

tenement holders have expended money and ordered their affairs on the basis of 

a particular understanding as to the boundaries of TR 4286H.  This includes the 

prospect that tenement holders may have been mining illegally in the Dispute 

Area.215 

13.2 The Tenement Holders’ Contentions 

428 The Tenement Holders take issue with the Objectors’ rationale for applying the 

presumption, in particular the evidentiary difficulties including the unavailability 

of witnesses over time and the risk the Objectors could have been mining 

illegally.216 

429 The Tenement Holders point to the fact that the evidentiary difficulties relate to 

extrinsic evidence which is not admissible in any event and the fact the Objectors 

have allowed time to pass without confirming the boundaries by procuring a 

mining survey.217 

430 With respect to the suggestion the Objectors may have been mining illegally, the 

Tenement Holders argue that illegal mining has not and could not have occurred 

because a mining survey will be required in conjunction with the approval of a 

mining proposal in respect of the mining lease.218 

431 So far as the authorities upon which the Objectors rely are concerned, the 

Tenement Holders argue they should be treated with caution because they may 

                                                            
215 Objectors’ Closing Submission; [163]-[164]. 
216 Tenement Holders’ Closing Submissions; [9]. 
217 Tenement Holders’ Closing Submissions; [10.1]. 
218 Tenement Holders’ Closing Submissions; [10.2]. 
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be decided differently today, and rather than support a clear principle they should 

be confined to their own facts. 219 

432 Support for these propositions is said to be found in Refina Pty Ltd v Binnie220 

and Skalkos v Gebski.221 

433 The Tenement Holders222 further submit that the presumption cannot have any 

operation given the scheme of the legislation for the following reasons: 

434 First, the 1904 Act precludes the operation of the presumption because: 

(a) the land the subject of the rights of occupancy granted under s 276 of the 

1904 Act is necessarily confined by the previous exercise of statutory power 

temporarily reserving the land from operation of the 1904 Act; and 

(b) s 267 of the 1904 Act is a code with respect to the grant of rights in respect 

of temporarily reserved land which prevents rights otherwise arising by 

operation of any presumption. 

435 Second, the Mining Act precludes the operation of any presumption based on use 

and occupation of the Disputed Area because tenements are granted ‘subject to 

survey’ with the consequence that: 

(a) there is no rational basis for the tenement holder to enjoy the benefit of any 

presumption based on occupation; and 

(b) the purpose of a mining survey is to identify the land granted including any 

adjacent tenements that must be excised which must be assessed at the date 

of grant thus the identity of the land cannot evolve over time. 

436 Finally, the Tenement Holders contend that even if the presumption could be 

applied, the Objectors had not established a foundation for its application by 

                                                            
219 Tenement Holders’ Closing Submissions; [11]. 
220  Refina Pty Ltd v Binnie [2010] NSWCA 192; [72] & [114]. 
221 Skalkos v Gebski [2011] SASC 213; [83]. 
222 Tenement Holders’ Closing Submissions; [12]. 
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demonstrating that there has been long term use and occupation of the Disputed 

Area for over 50 years.223 

437 The drilling of one of six holes on the disputed land cannot constitute evidence 

of occupation.224  Also, there is no evidence that the Objectors developed or used 

the access tracks of the Disputed Area.225 

438 Moreover, as was conceded by Mr Graham during cross-examination, he was 

not able to say whether any work the subject of the Form 5 Operations Reports 

was carried out on the Disputed Area.226 

13.3 Conclusion: Use and Occupation 

439 The starting point is to examine the authorities on which the Objectors rely. 

440 Turner v Myerson227 concerned a contract for sale of land.  To determine the 

boundaries of the land it was necessary to ascertain the exact position of two old 

fences.  There was, however, some difficulty in ascertaining the exact position 

of the fences that were in existence when the plan for the land was deposited 

some 33 years earlier. 

441 Harvey J observed that fences on land that is not so closely inhabited may very 

easily vary from year to year within an inch or two and that people are not so 

careful when putting up their fences on old lines as they would be if the place 

was densely populated and every inch mattered.228 

442 The surveyors who had attempted to delineate the boundaries were unable to 

agree and could not measure the frontage of the land within an inch and a quarter 

of one another.229 

                                                            
223 Tenement Holders’ Closing Submissions; [16]. 
224 Tenement Holders’ Closing Submissions; [17]. 
225 Tenement Holders’ Closing Submissions in Reply; [35]. 
226 Tenement Holders’ Closing Submissions in Reply; [35]. 
227 (1917) 18 SR (NSW) 133. 
228 Ibid; 135. 
229 Ibid; 135. 
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443 The Plaintiff and his predecessors in title had been in occupation of houses 

erected on the land for 30 years. 

444 Harvey J concluded: 230 

…that occupation that has continued uninterrupted for 30 years requires 
the most positive and direct overwhelming evidence to upset the 
presumption that the land so occupied is in accordance with the 
boundaries as originally plotted what I am asked to do is to say that on the 
evidence of surveyors at the present time who only go back to the year 
1905, that being more than 20 years after the original deposited plan, the 
exact position of the eastern and western fences can now be so accurately 
ascertained as to say that the occupation has for 30 years been in the 
wrong position.  I do not think that the evidence comes anywhere near the 
certainty which is required to justify the upsetting of such a long continued 
possession. 

445 His Honour went on to say:231 

It is to my mind one of the great flaws in the system of the Real Property 
Act that there is no provision analogous to the Statute of Limitations by 
which long-continued possession crystallises a title.  The result under the 
Real Property Act is this, that if at any length of time you can get a 
sufficient number of surveyors sufficiently positive to come and make a 
case to the Court to re-establish old surveys, no matter how long and how 
uninterrupted the possession may be, the Court may have to tell the 
proprietor, “You have been in possession of the wrong land all these years, 
and you have not got a title by possession because the Act does not allow 
you to have a title by possession.”  In that state of circumstances I think it 
is especially incumbent upon the Court to be certain that long-continued 
possession is not disturbed except by the most cogent evidence – evidence 
clear to demonstration – that the boundaries of the land so occupied are 
wrong. 

446 In Attorney General v Wheeler232 the defendant made an application to have an 

area of land situated between a road and a non-tidal lagoon brought under the 

provisions of the Real Property Act 1900 (NSW), claiming that the area was part 

of a parcel of land granted to his predecessor in title in 1845 by a Crown grant in 

which the land granted was described as bounded by the lagoon. 

                                                            
230 Ibid; 135. 
231 Ibid; 136 
232 Attorney General v Wheeler (1944) SR (NSW) 321. 
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447 The Attorney General argued that the Crown had never alienated the land and a 

comparison of surveys made at the time and later proved that the edge of the 

lagoon in 1845 had been approximately in the position now occupied by the road.  

Alternatively, the owner had dedicated the relevant portion of the land to the 

public. 

448 Jordan CJ found that it was impossible to fix by survey with absolute precision 

the limits of the bed of the lagoon at the time of the Crown survey, sometime 

before September 1844:233 

I do not think, however, that much reliance can be placed upon either plan 
as supplying a sufficiently accurate delineation of the exact position of the 
bank of the lagoon in the middle forties of last century to enable that 
position to be ascertained at the present day.  As was remarked by Cussen 
J., in a passage in National Trustee, etc.,Co. v Hassett  where the principal 
authorities are cited:  “It has been pointed out in several cases that land 
surveying is not an exact science like mathematics; that in the early days 
surveying was roughly done, and that many of the old Crown grants show 
erroneous measurements, and are vague and indefinite in the extreme; 
that, usually in consequence of the use of chains which were too long, the 
land marked on the ground is in excess of that shown by the grant,  and 
that where there is a discrepancy the actual boundaries of the allotment 
sold prevail over the measurements and bearings shown in the grant, the 
map or plan being intended merely as a picture of what is found on the 
ground.  It is further decided that, in the absence of survey marks, there 
can be no better indication of the land to which a grant relates than long 
and unchallenged occupation.”  To the cases cited by his Honour may be 
added James v Stevenson; Turner v Myerson; and Turner v Hubner.  His 
Honour’s observations are eminently applicable to the two plans of 1841 
and 1844, and if the position of the bank in 1844 is to be determined it 
must be determined by other material than they supply.  I therefore turn to 
the other evidence. 

449 Davidson J held: 234 

… doubts which become almost insoluble must arise as to the precise 
boundary of the lagoon at the time of the original Crown survey.  Many of 
these ancient surveys were notoriously inaccurate as to areas and 
otherwise, and surveyors were under the disadvantage of lacking the later 
statutory directions as to the ascertainment of the margin of the lagoon.  
Consequently in the absence of survey marks it has always been 

                                                            
233 Ibid; 330-331 (Roper J agreeing). 
234 Ibid; 338. 
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considered that the best indications of the boundaries to land to which a 
grant relates consists of the facts as to long and unchallenged occupation. 

450 According to the Objector the presumption was also applied by the High Court 

in Bischoff Tin Mining Co (Reg) v Mount Bischoff Extended Tin Mining Co 

(NL).235 

451 There, the trial judge found for the defendant who was alleged to have trespassed 

on to the Plaintiff’s adjoining mining tenement.  The defendant had argued that 

the boundary line between the two tenements was inaccurate. 

452 The Plaintiff showed there were old marks at A and B and a surveyed line 

connecting them and that it was in possession of the land north of these marks 

and this line on which the defendant allegedly trespassed.236 

453 The High Court allowed the appeal and ordered a re-trial on the basis that once 

it was established the Plaintiff was in possession of the land in question, it 

mattered not where the true boundary was, given it has been taken by the 

defendants to be the true line. 237 

454 In my view, this case is of no assistance as it concerned whether actual 

possession is sufficient to provide an interest in the land to ground a claim for 

trespass.  Evidence as to the true boundary was found to be immaterial.  I do not 

take from this case that occupation gives rise to a presumption as to the 

boundaries in the event the true boundary cannot be located.   

455 I turn now to consider the two cases the Tenement Holders say cast doubt on 

the authorities relied on by the Objectors. 

456 In Skalkos v Gebski238 the Court was asked to determine where the true 

boundary lies between 13 and 13A Cassie Street, Collinswood. 

                                                            
235 Bischoff Tin Mining Co (Reg) v Mount Bischoff Extended Tin Mining Co (NL) (1913) 15 CLR 549. 
236 Ibid; 559. 
237 Ibid; per Barton J; 559. 
238 Skalkos v Gebski [2011] SASC 213. 
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457 The defendants who were the registered proprietors on 13A and 13B commenced 

construction of home units on their land.  The Plaintiff, as the registered 

proprietors of number 13, claimed the defendants’ concrete slab encroached on 

their land. 

458 The essence of the dispute between the respective surveyors engaged by each of 

the parties related to their methodology. 

459 The defendants’ surveyor relied on prior certified and deposited surveys whereas 

the Plaintiffs’ surveyor placed reliance on historical factors including evidence 

of prior occupation and monuments which were not in existence at the time the 

boundary was created in 1927. 

460 As Anderson J observed the Plaintiff relied on an American text, Brown’s 

Boundary Control and Legal Principles 6th edition.  However, many of the 

principles related to land which could be described as old system title as distinct 

from land the subject of the Torrens Title System.239 

461 The Plaintiff also referred to a number of authorities in support of the proposition 

that there is a hierarchy of evidence for identifying boundaries in which evidence 

of long undisputed occupations has been given priority where there is no natural 

boundaries or monument lines. 

462 Anderson J preferred the evidence of the defendants’ surveyor to that of the 

Plaintiffs.  His Honour found that the Plaintiffs’ surveyor refused to 

acknowledge the significance of registered surveys and in particular the surveys 

which took place between the two performed by him in 2001 and 2010. 

463 Anderson J made the following observations about the Plaintiffs’ contentions 

regarding occupation: 240 

Mr Stevens relied on Turner v Myerson (1917) 18 SR 133 at 135 as authority 
for the proposition that where there is long uninterrupted occupation, 30 

                                                            
239 Ibid; 78. 
240 Ibid; [80]-[87]. 
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years in that case, positive and direct evidence is required to rebut the 
presumption that the land as occupied is in accordance with the boundaries 
as originally plotted. 

The proposition is that the court can turn to evidence of possession in cases 
where there are no actual boundaries and where there is an absence of 
original survey marks.  There is no doubt that is a correct proposition but 
in my view that does not help to resolve this matter.  It would be starting 
from a clean slate and this is not a clean slate. 

The decisions make it clear that survey marks are still the relevant starting 
point (assuming there are no natural boundaries).  Where there are no 
survey marks, questions of occupation and possession over long periods can 
become important.  Again I reiterate this is not such a case. 

Many of the authorities relied on by Mr Stevens are in my view not all that 
helpful in disposing of this matter.  Some of the disputes in those authorities 
relate to the significance of pegs which had been placed on land, others relate 
to land grants by the Crown.  Further, there are decisions involving the 
interpretation of contracts for the subject land where there may be errors in 
description and where mistakes have been made.  They, like this matter, are 
very much to be decided on the facts of the case. 

The basic proposition contended for by Mr Stevens is not in dispute.  There 
will be cases where, with such a paucity of evidence of boundaries relating 
to recognised survey marks, there may be the need for this Court to look to 
actual occupation.  Even then the evidence must be cogent to overthrow the 
accepted boundaries.  This much is acknowledged by both the surveyors in 
dispute. 

Mr Stevens also referred to s 43 of the Survey Act 1992, the Survey 
Regulations 2007, the Surveyor-General’s Directions and the relevant 
provisions of the Real Property Act 1886. 

Mr Stevens is correct in his submission that the evidence of possession 
produced by him is really the only evidence of possession.  However, that 
misses the point if, however cogent that evidence may be, it still must give 
way to the registered surveys, which link with other registered surveys and 
which have been relied on in turn by the Registrar-General. 

The evidence of possession as I have already discussed is somewhat equivocal 
in any event.  It is certainly not so cogent as to override a boundary consistent 
with the registered surveys. 

(emphasis added) 

464 Even though use and occupation had no role to play given the facts of Skalkos v 

Gebski, Anderson J did not doubt the existence of such a principle nor its 
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continued application in appropriate circumstances.  This included where no 

survey marks were in existence. 

465 Nothing said in Skalkos v Gebski suggests that long term use and occupation 

would not apply in the circumstances present in this case, particularly where 

there are no survey marks. 

466 Refina Pty Ltd v Binnie241 concerned a strip of land 0.8 hectares in area.  The 

strip adjoined two properties, Henkley, owned by the appellant and Tiverton, 

owned by the respondent. 

467 The undisputed evidence was that the strip was within the fenced area of Henkley 

for at least 50 years and was used for grazing purposes by the owners of Henkley 

for the time being. 

468 Wishing to subdivide his land, the respondent commissioned a survey and it was 

discovered that the strip was properly part of Tiverton. 

469 In 2006 the appellant had a survey conducted and learnt that the strip was in fact 

part of the land of which the respondent was the registered proprietor (Tiverton). 

470 Had the appellant applied to the Registrar General in 2006 under Part 6A of the 

Real Property Act 1900 (NSW) (Real Property Act), the probabilities would have 

been that it would have obtained Torrens Title to the strip. 

471 However, in 1996 the respondent briefed a surveyor to prepare a plan of 

subdivision.  Ultimately, the 2002 plan which included the strip became part of 

a larger block of land, Lot 2 DP 1106180.  That plan was registered on 9 January 

2007. 

472 Young JA found that the registration of the 2002 plan posed an insurmountable 

barrier for the appellant because s 45D(1)(a) of the Real Property Act only 

                                                            
241 Refina Pty Ltd v Binnie [2010] NSWCA 192. 
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permits the process laid down by Part 6A of the Real Property Act to be utilised 

in respect of a whole parcel of land. 

473 Any claim that the appellant had to possessory title of the strip was defeated by 

the registration of the 2002 plan. 

474 The appellant, having failed at first instance, argued that Part 6A of the Real 

Property Act is not the sole method of acquiring a title to Torrens system land 

by adverse possession.  One of the methods considered by Young JA concerned 

the possible application of Turner v Myerson. 

475 Young JA observed:242 

… it may be that in the late 19th century a wider view was taken of the 
Registrar General’s powers to amend than was later taken.  Thus, case like 
Marsden v McAlister (1887) 8 LR (NSW) 300 and perhaps Turner v Myerson 
should not be extended in their possible application to weaken the strength of 
indefeasibility of title under the Torrens system: see Michael v Onisiforou 
(1977) 1 BPR 9356, 9364. 

476 His Honour acknowledged that there was no application to the primary judge 

under the Turner v Myerson principle. 

477 The first thing to notice is that the observations made by Young JA are clearly 

obiter, given application of the Turner v Myerson principle was not argued.  

Moreover, the reference to the application of Turner v Myerson not being 

extended so as to weaken the strength of indefeasibility of title under the Torrens 

system does not apply to the creation of a temporary reserve under the Mining 

Act.  Nor would those observations apply to Attorney General v Wheeler which 

concerned a Crown grant. 

478 In Finesky Holdings Pty Ltd v Minister for Transport (WA),243 Steytler J, with 

whom Wallwork and Parker JJ agreed, in referring to reg. 110 of the Mining 

Regulations said:  

                                                            
242 Ibid; [72] 
243 Finesky Holdings Pty Ltd v Minister for Transport (WA) (2002) 26 WAR 368, per Steytler J; [378] 
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I am unable … to accept that what was said in Barry v Heider in the context 
of Torrens System title, provides any real guidance in the very different 
context of the Mining Act. Torrens legislation, which effects a scheme of 
title by registration, has, as one of its objectives, the prevention of the 
registration of equitable interests (although they may be protected by way 
of caveats), but the Mining Act and Mining Regulations, which merely 
require the registration of title, manifest no such intention. 

479 Despite superficial similarities between the phraseology of s 116(2) of the 

Mining Act and the conclusive evidence provision in s 63(1) of the Transfer of 

Land Act 1893 (WA), the effect of title registration under Torrens and the Act 

are markedly distinct.  

480 As McLure P observed in Yarri Mining v Eaglefield Holdings Pty Ltd,244 the 

Mining Act establishes a system of registration of title, whereas the Torrens 

system is underpinned by the notion of title by registration.   

481 The crucial distinction is that while valid title under the Mining Act is conditional 

on a valid grant, under Torrens, indefeasible title passes on registration 

irrespective of a grant’s validity.  Accordingly, unlike under Torrens, a 

titleholder under the Mining Act cannot rely on the title’s registration to prove 

their interest.245   

482 Young JA referred to Michael v Onisiforou246 as authority for the proposition 

that the strength of indefeasibility of title under the Torrens system is to be 

preserved. 

483 The facts of Michael v Onisiforou bear no resemblance to the present case.  A 

certificate of title was issued for each of two semi-detached shops and dwellings 

at 17 and 19 Clovelly Road.  The boundary was a party wall and, at the rear, a 

paling fence. 

484 As consequence of a surveying error many years ago the boundary was 

incorrectly measured so that a substantial part of No.19 was within the area 

                                                            
244 Yarri Mining v Eaglefield Holdings Pty Ltd [2010] WASCA 132; [20] (Owen & Buss JJA agreeing) 
245 Natalie Skead, ‘The Registration and Caveat Systems under the Mining Act 1978 (WA):  A Torrens clone?’ 
(2007) 26(2) Australian Resources and Energy Law Journal 185; 189. 
246 Michael v Onisiforou (1977) 1 BPR 97036; 9364. 
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described in the Certificate of Title of No.17.  Each party sought a declaration 

that they owned the area in dispute. 

485 Rath J held that the wrong description said to have occurred upon transfer of part 

of the land in a prior certificate meant that neither the transferor nor the transferee 

intended that the portion of land in question should be included in the Certificate 

of Title.  As a consequence the Plaintiff as the owners of No.19 Clovelly Road 

were entitled to register as proprietors of the area in dispute. 

486 Rath J did not expressly cite Turner v Myerson.   

487 It would appear that Young JA in Refina v Binnie, when referring to Michael v 

Onisiforou, was in fact referring to the following passage from Hamilton v 

Iredale247 which was reproduced by Rath J as follows:248 

I agree with Mr Justice Owen in thinking that the decision in the case of 
Marsden v McAlister, supra, and other cases should not be extended, for, in 
my opinion they have gone quite far enough in introducing exceptions to, and 
qualifications of, the plain words of the Real Property Act, and, having regard 
to the obvious policy and intention of the Act, I think the object of the court 
should be to support and strengthen, not weaken, the indefeasibility of 
certificates of title:  cp Frazer v Walker [1967] AC 569 at 585. 

488 Having examined the decisions upon which the Tenement Holders rely it is 

apparent that any criticism of Turner v Myerson relates to its application to land 

the subject of Torren title.  Not only are the factual circumstances very different 

but Torrens title and indefeasibility upon registration of title are not features 

present in this case. 

489 Whatever might be said about Turner v Myerson, which must be viewed in the 

context outlined above, neither party nor my own research has located any 

judicial condemnation of the Full Court of the New South Wales Supreme 

Court’s decision in Attorney General v Wheeler. 

                                                            
247 Hamilton v Iredale (1903) 3 SR (NSW) 535; 551. 
248 Michael v Onisiforou (1977) 1 BRR 97036; 9364 



 

Aquila Steel Pty Ltd & Ors v BHP Billiton Minerals Pty Ltd   107 

[2020] WAMW 21 

490 The Tenement Holders also contend that the scheme of the legislation as to the 

granting of temporary reserves does not support the operation of any 

presumption and the fact that tenements are granted subject to survey also 

precludes any such presumption. 

491 It is no doubt the case that the relevant legislation with respect to the granting of 

temporary reserves and mining tenements contemplate that the boundaries of the 

land will be determined in accordance with the grant by conducting a survey. 

492 However, I agree with the Objectors that the Tenement Holders’ submission 

conflates an allegation that rights have been granted other than through the 

exercise of statutory authority under the 1904 Act, and a contention as to the 

identification of the boundaries of a temporary reserve and right of occupancy 

properly created and granted under that Act.249 

493 As the authorities make clear, the operation of the presumption only comes into 

play in the event attempts to delineate the boundaries by survey has failed.  Thus 

the presumption represents the only remaining principle of construction capable 

of determining the boundaries of the grant whether it be a temporary reserve or 

a mining tenement. 

494 I can see no reason why common law principles concerning the identification of 

tenure boundaries would not apply to grants under statute250.  This is particularly 

the case where neither the Mining Act nor the 1904 Act provide any mechanism 

for determining the boundaries in the event the instrument in question is 

ambiguous. 

495 Finally, the Tenement Holders resist the operation of the presumption on the 

basis that as a matter of fact the Objectors have not established long term use and 

occupation of the Disputed Area for over 50 years. 

                                                            
249 Objector Reply Submissions; [25]. 
250 See Oresearch. 
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496 Considerable evidence was directed to the nature of any work said to have been 

carried out in the Disputed Area by the Objectors and their predecessors, GML. 

497 In my view, that is not the appropriate test.  The question is whether the Objectors 

and GML had remained in possession unchallenged over a long period of time 

on the basis that the boundaries of TR 4286H and subsequently E47/16 were 

delineated based on the ORLH? 

498 The Tenement Holders contend that as one of GML’s drill holes was outside the 

Disputed Area, it demonstrates GML did not know where the boundary was.  As 

the land had not been surveyed it is not surprising GML may not have known 

precisely where the boundary was.  However, that did not mean GML did not 

believe TR 4286H was delineated by reference to the ORLH. 

499 The fact that some exploration was carried out in the Disputed Area is consistent 

with the view that GML understood it formed part of TR 4286H.  This too was 

the Department’s understanding until 2018.  There is however no requirement 

that considerable work has been undertaken in the Disputed Area.  As the Federal 

Court observed in Moses v State of Western Australia:251 

… a pastoralist may occupy all of the area of a pastoral lease even though 
that person does not regularly visit every part of the area of the pastoral 
lease and may never have visited parts of it or have used parts of it for 
pastoral purposes. 

500 Viewed in context there is no requirement for the Objectors or GML to have used 

the Disputed Area.  Just as a pastoralist is not required to use all of the pastoral 

lease for pastoral purposes so it is with mining tenements.  It would be 

unreasonable to expect that mining would take place on every square metre of a 

tenement.  This is particularly so given exploration licences and mining leases 

are granted for 5 years and 21 years respectively, with the possibility of 

extension, and often involve a graduated approach to the development of a 

tenement. 

                                                            
251 Moses v State of Western Australia (2007) 160 FCR 148; [216]. 
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501 The fact that limited mining or no mining has taken place on part of a tenement, 

does not mean a tenement holder no longer possesses that part of the tenement. 

502 In my view, if, contrary to my recommendation, the Minister takes the view that 

the principles of construction applied thus far have failed to resolve the 

ambiguity, then the Minister is entitled to apply the presumption that long term 

use and occupation should not be overturned absent clear evidence that the 

ORLH is not the correct reference point. 

14. Public Interest 

503 In my view, for the reasons outlined above, the question as to whether the 

Minister can consider the public interest does not arise. 

504 However, for completeness, should the Minister conclude it is necessary to 

consider the issue, I have set out the parties’ contentions and the legal principles. 

14.1 The Objectors’ Contentions 

505 The Objectors accept that if the Minister is satisfied the Survey is correct, then 

there is little or no scope for consideration of the public interest. 

506 However, if having considered the Objectors’ contentions with respect to 

construction, including factual evidence as to which of the NRLH or ORLH is 

‘Rocklea Homestead’, and the presumption based on use and occupation, the 

Minister remains of the view ambiguity persists, then in making an 

administrative decision whether to reject the Survey, he can take into account the 

public interest.252 

507 Unlike ‘use and occupation’ which concerns a principle of construction capable 

of being applied in making a determination as to the true boundaries of 

                                                            
252 Objectors’ Closing Submissions; [237]. 
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TR 4286H, the public interest represents a discretionary factor which the 

Minister can take into account.253 

508 This submission is based on the principle that an administrative decision maker 

is unconfined in the considerations that can be taken into account, except insofar 

as the Mining Act expressly or by necessary implication evinces an intention that 

the public interest is outside the scope of permissible considerations.254 

509 Accepting that the Minister cannot derogate from the grant made under s 79 of 

the Mining Act and that the Minister must also act rationally, the Objectors rely 

on two public interest factors: 

(1) ensuring certainty of tenure for tenement holders; and 

(2) ensuring the survey process is conducted fairly and openly, including that 

affected tenement holders are afforded procedural fairness in relation to 

decisions by the Department as to instruction to surveyors.255 

14.1.1 Uncertainty 

510 The Objectors point to the fact that Tengraph has been amended to depict 

M47/1494 and E47/16 consistent with the outcome of the Survey.  On the other 

hand no adjustment has been made to the depicted boundaries of the Affected 

Tenements and other related tenements.  This also affects a number of adjoining 

tenement holders.256 

511 At all times prior to the Survey report, the Objectors had understood the ORLH 

to be the correct reference point from which TR 4286H was delineated.257  The 

                                                            
253 Objectors’ Closing Submissions; [238]. 
254 Objectors’ Closing Submissions; [221]; see Minister for Aboriginal Affairs v Pelco-Wallsend Ltd (1986) 
162 CLR 24; 40. 
255 Objectors’ Closing Submissions; [22] & [224]. 
256 First Winter affidavit [39]-[52]; Fitzpatrick affidavit; [4]-[15]. 
257 Graham affidavit; [32]-[33]. 
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Objectors say that at no point prior to 2018 was the issue of the correct 

boundaries of TR 4286H raised by anyone.258 

512 Certainty of tenure is also said to be important because a tenement holder has 

expended money exploiting the tenements which will ultimately have been 

wasted.259 

513 The Objectors argue that not only have they and their predecessors in title 

expended resources based on what they understood were the boundaries of 

TR 4286H,260 but so have adjoining tenements holders whose tenements were 

determined based on the location of the Objectors’ tenements.261 

14.1.2 Proper Process 

514 The Objectors complain that survey instructions were issued by the Department 

following a meeting requested by the Tenement Holders and without notice to 

the Objectors thus constituting a denial of procedural fairness.262 

515 The Objectors say further that the Department actions in permitting a change to 

the description of an adjoining tenement holder’s tenure by issuing instructions 

to the Surveyor without notice to the adjoining tenement holder had the effect of 

derogating from, and injuriously affecting the adjoining tenement holders’ 

tenure, contrary to ss 83 and 117 of the Mining Act.263 

14.2 The Tenement Holders’ Contentions 

516 The Tenement Holders argue that the public interest is not a consideration to 

which either the warden or the Minister can have regard for reasons which are 

summarised as follows: 

                                                            
258 First Winter affidavit; [39]-[52]. 
259 Objectors’ Closing Submissions; [228]. 
260 Graham affidavit; [40]; BOD Tab 2; 12-231. 
261 Objectors’ Closing Submissions; [230]; The Objectors’ expenditure is set out on pp 83-87 of their closing 
submissions. 
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263 Objectors’ Closing Submissions; [236]. 
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(a) There is no discretion in relation to encroachment and excision when the 

Minister exercises power under s 75(6) of the Mining Act in relation to the 

grant of a tenement.  The Minister has no discretion in relation to whether 

to excise land the subject of an existing tenement.  The land is excised 

automatically by the operation of ss 18, 76 and 105B of the Mining Act. 

(b) The purpose of a mining survey is merely to identify the boundaries on the 

ground of the tenement and the provisions of the Mining Act preclude the 

operation of any discretion.264 

(c) The role of the warden in hearing an objection and the Minister in 

determining an objection is merely to determine whether the surveyor fell 

into error in conducting the survey including making a finding that land the 

subject of an adjoining tenement which had to be excised was incorrect.265 

(d) The mining survey process is not part of the process by which the Minister 

grants a mining lease.266 

(e) Contrary to the Objectors’ submission instruments of lease do not play a 

material role in the administration of the Mining Act.  In particular, the 

indefeasibility enjoyed by a tenement holder is not linked to the issue of an 

instrument of lease but to their entry in the register.267 

517 It is further argued by the Tenement Holders’ that even if the Minister could have 

regard to the public interest, the circumstances of this case do not excite the 

public interest for reasons which are summarised below: 

(1) In preparing the application for TR 4286H in 1967, GML relied on Onslow 

Plan 3 which is inaccurate and depict the homestead 1,957 metres to the 

southwest of the location of the ORLH and 1,753 metres to the NRLH.268 

                                                            
264 Tenement Holders’ Submissions in Reply; [22]. 
265 Tenement Holders’ Closing Submissions; [5.1]. 
266 Tenement Holders’ Closing Submissions; [5.2]. 
267 Tenement Holders’ Closing Submissions; [5.3]. 
268 Tenement Holders’ Closing Submissions; [6.1]; Affidavit of Mariusz Krzysztof Roslon declared on  
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(2) In preparing the application for TR 4286H in 1967, GML failed to inspect 

the land to validate the location of the landmark (homestead) from which 

the datum was calculated.  Had an inspection taken place, GML would have 

known of the existence of the new homestead and prepared the application 

accordingly.269 

(3) Following creation of TR 4286H, GML erected the datum post ‘within the 

working limits of the available maps’ and did not travel to the location of 

the homestead so it could accurately erect the datum at the specified 

distance and bearing from the homestead.  Had GML done so, it would 

have become aware of the existence of the NRLH.270 

(4) The drilling program conducted in July 1971 by GML involved 6 holes, 

one of which was in the Disputed Area and another outside TR 4286H 

howsoever the boundaries were calculated.  This evidence established 

GML had no proper understanding of the boundary.271 

(5) The Objectors either failed to carry out any proper due diligence or failed 

to heed the result of that due diligence as to the boundaries of E47/16.272 

(6) The boundaries of E47/16 were not recorded in Tengraph until 1996.  Even 

so, the information is indicative only and users are responsible for making 

their own assessment as to the accuracy of the information.273 

(7) The Objectors took no steps to verify the location of the boundaries of 

E47/16 prior to application E47/1413 being lodged in 2004 and granted in 

2005.274 

                                                            
      9 August 2019; [73]. 
269 Tenement Holders’ Closing Submissions; [6.2]. 
270 Tenement Holders’ Closing Submissions; [6.3]. 
271 Tenement Holders’ Closing Submissions; [6.4]. 
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(8) The Objectors first sought clarification as to the location of the boundaries 

of E47/16 in early 2005 for the purpose of marking out applications 

M47/673 to M47/691.275 

(9) In early July 2005, the Department decided to use the ORLH to determine 

the boundary without conferral with the Tenement Holder and on the 

erroneous assumption the NRLH did not exist in 1967.276 

(10) On 14 July 2005, there was an adjustment to the position of E47/16 as 

depicted in Tengraph to correct an error which resulted in the datum for 

E47/16 being shifted approximately 35metres in a north, north-westerly 

direction.277 

(11) On 15 August 2006 the Tenement Holders put the Objectors on notice that 

boundaries of the Objectors’ tenements may not be accurately depicted on 

Tengraph.  Moreover, at all times the Objectors have been on notice that 

their title to land remained subject to a mining survey.278 

(12) The Objectors elected not to arrange a mining survey of their tenements at 

any time following grant in 2014 as they were entitled to do under reg 

118(3) of the Mining Regulations.279 

(13) Notwithstanding that the Objectors assert that as a consequence of a review 

of BHP’s records and information from the Department they believe that 

between the time TR 4286H was granted and the date of the Survey, the 

boundaries were calculated from the ORLH. 

a) no records or information was produced in support of the 

contention the Objectors had even considered the issue let alone 

formed a belief; 

                                                            
275 Tenement Holders’ Closing Submissions; [6.9]. 
276 Tenement Holders’ Closing Submissions; [6.10]. 
277 Tenement Holders’ Closing Submissions; [6.11]. 
278 Tenement Holders’ Closing Submissions; [6.12]-[6.13]. 
279 Tenement Holders’ Closing Submissions; [6.14]. 
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b) the Objectors did not acquire an interest until sometime after 

1982; 

c) there is no evidence that inquiries were made as to whether Itochu 

and Mitsui had considered the issue; and 

d) there was no question as to the position of the boundaries until 

BHP received an application under the Freedom of Information 

Act 1982 (Cth) in October 2017 and the first time the issue was 

agitated by BHP was 2018.280 

(14) The evidence established that the Objectors did not undertake any 

significant work in respect of the Disputed Area or incur any significant 

expenditure in respect of the Disputed Area given: 

a) there was evidence that little or no ground disturbing activity had 

occurred on the Disputed Area; 

b) on behalf of the Objectors, Mr Graham conceded he was not able 

to say, based on the Form 5 expenditure reports, whether any of 

the expenditure had been incurred on the Disputed Area; 

c) the Objectors’ elected not to call a witness who could provide 

evidence as to the location of the work nor was any documentary 

evidence produced including the mineral exploration reports that 

could have likely identified the location of any ground disturbing 

work.281 

(15) The Tenement Holders were told in 2013 by the Department that the 

location of the boundary had only been accepted since 2005 after conferral 

with the Objectors.282 

                                                            
280 Tenement Holders’ Closing Submissions; [6.15]. 
281 Tenement Holders’ Closing Submissions; [6.16]. 
282 Tenement Holders’ Closing Submissions; [6.18]. 
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(16) The Objectors were provided with prior notice of the Survey and chose not 

to attend.283 

(17) The Survey has not altered the boundary of the Objectors’ tenements or 

derogated from or injuriously affected their tenements contrary to s117 of 

the Mining Act because the boundaries have always been and remain 

subject to determination by a mining survey.284 

(18) The land the subject of the tenements cannot now be varied by operation of 

a discretion without contravening s 117.285 

(19) Having exercised their right to object to the Survey, the Objectors have 

been afforded procedural fairness.286 

(20) To the extent that the effluxion of time has caused evidential difficulties, 

they have been caused or contributed to by the Objectors’ failure to clarify 

the boundaries at an earlier time including procuring a mining survey (even 

if not required to do so).287 

(21) The Objectors’ argument that a mining survey is part of the process of grant 

is inconsistent with their assertion that ‘no one knows over what land it [a 

mining tenement] was granted until a survey is conducted’.288 

14.3 Conclusions: Public Interest 

518 Unlike the presumption arising from use and occupation, to which I referred 

earlier, public interest is not a principle of construction.  This much is conceded 

by the Objectors. 

                                                            
283 Tenement Holders’ Closing Submissions; [6.20]. 
284 Tenement Holders’ Closing Submissions; [6.22]. 
285 Tenement Holders’ Closing Submissions in Reply; [24]. 
286 Tenement Holders’ Closing Submissions; [6.23]. 
287 Tenement Holders’ Closing Submissions; [6.24]. 
288 Tenement Holders’ Closing Submissions; [6.27]. 
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519 Consideration of the public interest in this case is premised on the application of 

the principles of construction including use and occupation having failed to yield 

a sufficiently certain outcome.  This too is conceded by the Objectors. 

520 While the authorities make it clear that a court should do its best to avoid finding 

that an instrument is invalid, if the instrument is so uncertain that even applying 

the principle of construction it cannot be construed, it then becomes impossible 

to determine the location of the datum point from which the subject land is to be 

delineated. 

521 That being the case, the reservation (and occupation) of TR 4286H must be 

invalid for uncertainty. 

522 This situation begs the question as to whether it is open to the Minister, upon 

being satisfied the Surveyor erred in not concluding the reservation of TR 4286H 

was so uncertain as to be invalid, to direct, in the public interest, that TR 4286H 

continue to be delineated by reference to the ORLH. 

523 Recently, in Australian Leisure and Hospitality Group Pty Ltd v Commissioner 

of Police289 (ALHG) the Court of Appeal upheld the primary judges’ decision 

setting aside a decision of the Liquor Commission granting an application to 

redevelop and redefine certain licenced premises ‘in the public interest’.290 

524 The Commission identified a number of economic benefit considerations in 

concluding that it was in the public interest to grant the application. 

525 When used in a statute, the term ‘public interest’ derives its content from the 

subject matter, scope, and purpose of the statute in which it appears.  Thus a 

decision-maker is not free to apply idiosyncratic notions of public interest.291 

                                                            
289 Australian Leisure and Hospitality Group Pty Ltd v Commissioner of Police [2020] WASCA 157 
290 See s 38(2) of the Liquor Control Act 1988 (WA). 
291 ALHG; [36]; see also Hogan v Hinch [2011] HCA4; (2011) 243 CLR 506; [31] 
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526 Quinlan CJ and Vaughan JA in a joint judgment referred to the often cited 

passage from the High Court in O’Sullivan v Farrar292 as to the nature of public 

interest determinations in the exercise of statutory power: 

[T]he expression 'in the public interest', when used in a statute, classically 
imports a discretionary value judgment to be made by reference to 
undefined factual matters, confined only 'in so far as the subject matter 
and the scope and purpose of the statutory enactments may enable ... given 
reasons to be [pronounced] definitely extraneous to any objects the 
legislature could have had in view':  Water Conservation and Irrigation 
Commission (NSW) v Browning per Dixon J.  

(emphasis added and citations omitted) 

527 Courts have observed that the question of what is in the public interest has more 

than one dimension, thus the application of the public interest criteria may 

require a balancing of competing interests and be very much a question of fact 

and degree.293 

528 In considering the phrase ‘definitely extraneous’ as it appeared in the passage 

from O’Sullivan v Farrar reproduced at [526] above, Quinlan CJ and Vaughan 

JA observed that it has roots in Dixon J’s reasons in Water Conservation and 

Irrigation Commission (NSW) v Browning294 (Browning). 

529 There, the Commission had the power to grant or refuse consent to the transfer 

of an irrigation-farm lease entirely at its discretion.  There was no statement of 

the matters the Commission was to consider in exercising the power. 

530 It was held that it was not beyond the Commission’s discretion to refuse consent 

on the ground the proposed transferee was of enemy origin (the decision 

occurring in the immediate aftermath of the Second World War). 

531 Having regard to the context in which it was used in Browning, Quinlan CJ and 

Vaughan JA concluded that the phrase ‘definitely extraneous’ should not be 

                                                            
292 O’Sullivan v Farrer [1989] HCA 61; [31] per Mason CJ, Brennan, Dawson and Gaudron JJ. 
293 Ibid; [38]. 
294 Water Conservation and Irrigation Commission (NSW) v Browning (1947) 74 CLR 492, [1947] HCA 21. 
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approached as a statutory test.  Rather, it ought instead to be applied so as to 

reflect and give effect to the principles which underlie its application.295 

532 The qualifier ‘definitely’ does no more than to accentuate the usual restraint 

employed where a court is reviewing the legality of the exercise of an undefined 

statutory power or discretion entrusted to an administrative decision maker.296 

533 Quinlan CJ and Vaughan JA held that the Commission must assess public 

interest by reference to the place of section in the statutory scheme, the purpose 

of the LCA as a whole and the purpose of s 77, it being the specific power or 

discretion to which s 38(2) is applying.  It is incorrect to simply search for things 

that are rendered definitely extraneous.297 

534 Their Honours held that the public interest criterion in s 38(2) of the LCA 

encompasses the public interest in relation to the sale, supply and consumption 

of liquor rather than economic benefits that are general in nature: 298 

The relevant public interest had as part of its concerns the proper 
development of the liquor, tourism and other hospitality industries (so as 
to cater for the requirements of consumers of liquor and related services) 
and the use and development of licensed premises.  Economic benefits 
which might accrue and enhance the position in these respects were 
relevant to whether the Commission was satisfied that the grant of ALH's 
redevelopment application was in the public interest.  However, the 
economic benefit factors relied on by the Commission were not of this 
type.  They were concerned with the economic benefits that would accrue 
in the immediate locality of the licensed premises as a consequence of the 
redevelopment in the form of employment generally, a training facility and 
the additional vitality occasioned thereby, and the extent to which the 
redevelopment may contribute to further development of the immediate 
commercial precinct benefitting nearby businesses…  

Incidental economic advantages accruing to the benefit of those trading 
or seeking to work or trade in the immediate locality of the licensed 
premises are definitely extraneous (in the sense we have explained) to the 
public interest in relation to the sale, supply and consumption of liquor as 
is the concern of the Act. 

                                                            
295 ALHG; [45]. 
296 Ibid; [45]. 
297 Ibid; [49] [50]. 
298 Ibid; [55]-[56]. 
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535 While the decision of the Court of Appeal in ALHG is instructive, there are 

significant differences between the legislative schemes pertaining to liquor and 

mining. 

536 The objects of the Mining Act were considered by the Court of Appeal in Forrest 

& Forrest Pty Ltd v The Honourable William Richard Marmion, Minister for 

Mines and Petroleum (Forrest & Forrest)299 in determining an appeal from an 

application for judicial review of the Minister’s decision to allow Cauldron 

Energy Ltd’s application for an exploration licence to proceed through the 

determination processes under the Mining Act and the Native Title Act.300 

537 The Court of Appeal observed that where action taken in the purported exercise 

of a statutory power is sought to be impugned for jurisdictional error, the only 

question will be whether what was done was authorised by the empowering 

legislation.  The answer to that question will turn on the identification of the 

limits of the authority conferred by the relevant statutory provision, and an 

analysis of the facts to ascertain whether those limits have been exceeded.  This 

may also be described as identifying the conditions for the valid exercise of the 

statutory power.301 

538 Referring to the reasons of Buss JA (as he then was) in Re Minister for 

Resources; exparte Cazaly Iron Pty Ltd (Cazaly),302 the Court of Appeal 

identified that s 59(6) of the Mining Act does not expressly state the matters 

which the Minister is entitled or obliged to take into account in deciding whether 

to grant or refuse an application for an exploration licence.  Thus the factors 

which the Minister is entitled or obliged to consider are to be ascertained by 

implication from the subject matter, scope and purpose of the provisions of the 

                                                            
299 Forrest & Forrest Pty Ltd v The Honourable Richard Marmion, Minister for Mines and Petroleum [2017] 
WASCA 153. 
300 Ibid: [1]-[4]. 
301 Ibid; [88]. 
302 Re Minister for Resources; ex parte Cazaly Iron Pty Ltd [2007] WASCA 175. 
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Mining Act relating to exploration licences in the context of the Mining Act as a 

whole.303 

539 One of the recognised primary objects of the Mining Act is to ensure, as far as 

practicable, that land which has either known potential for mining or is worthy 

of exploration will be made available for mining or exploration subject to 

reasonably stringent conditions.  To that may be added: 

1. identifying circumstances in which a tenement holder will be allowed to 

hold a mining tenement without mining or giving it up for others who may 

wish to actively mine the land. 

2. protecting tenement holders who have defaulted in compliance with the 

Mining Act in some minor respect or because of some circumstance 

beyond the control of the tenement holder, against loss of the tenement. 

3. providing that, in general, the holder of a mining tenement should carry 

out the relevant mining activity on the tenement.304 

540 Where an objection is lodged in relation to an application for an exploration 

licence, the warden is to provide a report to the Minister.  Although the Minister 

is obliged to consider the warden’s recommendation, the Minister is not bound 

by it.305  Those same principles apply to objections to a mining survey. 

541 Importantly, with respect to objections to an exploration licence, it is well 

accepted that the warden’s report include an assessment of objections based on 

environmental and other public interest grounds. 

542 In discussing the role of the Minister, the Court of Appeal acknowledged that the 

Minister’s power is broader than that of the warden: 306 

                                                            
303 Forrest & Forrest; [94]. 
304 Ibid; [96]. 
305 Ibid; [97]. 
306 Ibid; [98]. 
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The Minister’s discretion extends to questions of policy and principle 
governing the exploration of mineral deposits in the State, which the 
warden does not address in making recommendations. 

The matters to which the Minister may have regard are broad.  As Buss JA 
noted in Cazaly: 

In my opinion, the Minister, in deciding whether to grant or refuse an 
application for an exploration licence, is entitled to take account of matters 
of policy and principle governing the exploration of mineral deposits in 
this State.  Relevant matters of policy and principle include: 

(a) the promotion of a strong and stable mining industry and economy 
generally; 

(b) the reconciliation of exploration of mineral deposits with the 
protection and encouragement of competing land uses; 

(c) environmental considerations; and 

(d) any other matters that are in the public interest. 

543 The ‘public interest’ is expressly referred to in ss 109A(6)(c)(ii), 110, 111A(1)(c) 

and 159(2) of the Mining Act.  Judicial consideration of the public interest in the 

context of the Mining Act has largely been devoted to its application in 

s111A(c)(ii) which empowers the Minister to terminate or refuse an application 

for a mining tenement if satisfied, on reasonable grounds in the public interest, 

the application should not be granted. 

544 Cazaly concerned an exploration licence held by Rhodes Ridge Joint Venture 

(RRJV) which was due to expire on 26 August 2005.  RRJV sent an application 

for an extension of the exploration licence, to the Mining Registrar at Marble 

Bar on 19 August 2005.  The application arrived at the courier’s agent’s place of 

business at Marble Bar on Friday 26 August 2005 but the Mining Registrar did 

not collect it until 31 August 2005.307 

545 Had the application reached the Mining Registrar at the time reasonably 

anticipated, the exploration licence in accordance with s 61(3) of the Mining Act, 

                                                            
307 Cazaly; [4]. 
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could have continued in force until the application for an extension was 

determined.308 

546 If the extension had been received by the Mining Registrar by 26 August 2005, 

the land would not have been open for mining and the Cazaly would not have 

been able to apply for an exploration licence in relation to the subject land.309 

547 Consequently, RRJV re-applied for the same land and was successful in 

persuading the Minister to terminate Cazaly’s application in the public interest 

pursuant to s 111A of the Mining Act.310 

548 At issue was whether the Minister had reasonable grounds in the public interest 

to be satisfied that Cazaly’s application should not be granted.311 

549 Pullin JA found that the circumstances of this case, when viewed objectively, 

provided reasonable grounds for the Minister to conclude in the public interest 

that Cazaly’s application should be terminated: 

The Minister said that the decision would promote investment.  Clearly it 
does this because it gives out a message to the mining community that 
minor oversights or inadvertence will not lead to unexpected loss of mining 
tenements by bona fide miners.  As the Minister said, this promotes 
investment which promotes the public interest.312 

550 Both Forrest & Forrest and Cazaly referred to the statement from Rowland J in 

Nova Resources NL v French (Nova Resources)313 as to the objects of the 

Mining Act in applying s 111A, which includes the following passage: 

Title to a mining tenement is not as secure as title to real property. This relative 
lack of security sits uneasily with the fact that very large amounts of capital may 
be expended on mining infrastructure. Miners desire as much security of title as 
possible if they are to make such investment. The State also has an interest in 
ensuring reasonable security of title so that investment will be encouraged. If this 
happens, the chance that greater royalties may be earned for the benefit of the 
State is enhanced. Parliament has demonstrated that it intends that the relative 

                                                            
308 Ibid; [5]. 
309 Ibid [6]. 
310 Ibid; [7]. 
311 Ibid; [11]. 
312 Ibid; [26] see also Buss JA with whom Wheeler JA agreed; [1] & [240]. 
313 Nova Resources NL v French (1995) 12 WAR 30; see Cazaly; [24]-[25]. 
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insecurity of title should be balanced out by provisions in the Act which reduce 
the risk that a tenement may be lost due to error or inadvertence.  

In my opinion, these provisions which show that one of the purposes of the 
legislation is to protect tenement holders from loss of title due to minor 
non-compliance with the Act or error or inadvertence, means that, by analogy, it 
was open to the Minister under s 111A to conclude that reasonable grounds exist 
in the public interest to terminate an application, if to do so is to benefit or protect 
a tenement holder who has, by some slip or minor accident, failed to apply to 
extend the term of an exploration licence.  

551 While it falls to the Minister to make the determination, the warden has a role to 

play in filtering objections based on public interest grounds. 

552 The role the public interest plays, if any, in determining objections to surveys, 

particularly where the relevant provisions do not expressly refer to the public 

interest, has not, to my knowledge, received any judicial consideration. 

553 The Objectors’ submissions touch on the prospect that the Minister’s power to 

terminate or refuse an application for a mining tenement on reasonable grounds 

in the public interest, in accordance with s 111A(1)(c) applies to objections to a 

survey on the basis a survey forms part of the process of grant. 

554 In my view, M47/1494 having already been granted, the survey process does not 

form part of the process of the grant.  Hence, s 111A has no application to the 

survey process. 

555 That the survey process is not part of the process of the grant is evident from an 

examination of the relevant provisions of the Mining Act. 

556 Importantly, s 79 makes it clear that the application is granted prior to the issue 

of the lease: 

(1) Where a person has applied for a mining lease and has been notified 
in writing by or on behalf of the Minister that the Minister has granted 
the mining lease to which the application relates, the applicant shall 
be deemed to be the holder of the lease comprising the land in respect 
of which the lease is granted as from the date of the written 
notification. 
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(2) Where a written notification is given under subsection (1) the term of 
the lease shall commence from the date of the written notification. 

557 Section 80(1) provides: 

Land the subject of a mining lease shall be surveyed, but it shall not be 
necessary for the survey to be carried out prior to the granting of the lease. 

558 Section 82(1) relevant provides: 

(1) Every mining lease shall contain and be subject to the prescribed 
covenants by the lessee and in particular shall be deemed to be 
granted subject to the conditions that the lessee shall – 

(ba) arrange and pay for a survey of such land within the 
prescribed time and in the prescribed manner; 

559 Consistently with s 79, s 83(1)(a) states: 

(1) Every mining lease –  

(a) shall be dated as of the day of the notification by the Minister 
under section 79; 

560 Section 116(1) says: 

(1) The holder of a mining tenement granted pursuant to this Act is 
entitled, on payment of the prescribed fee, to receive an instrument of 
licence or lease as the case may be in such form as may be prescribed. 

561 Any suggestion that the form of lease contemplates that the survey will have 

been completed, thus demonstrating that the survey is part of the grant process, 

is inconsistent with the sections referred to above. 

562 The lease reflects the outcome of the survey which in turn clarifies the 

boundaries of the land the subject of the application for a mining lease which has 

already been granted. 

563 The provisions of the Mining Act and Mining Regulations that deal with surveys 

including objections do not expressly refer to the public interest as a relevant 

consideration.  In fact the relevant provisions do not provide any express 

indication as to the matters to be taken into account in determining an objection 

to a survey. 
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564 The Form 16, which is the form prescribed for the lodgement of an objection to 

a survey, provides no guidance as to the basis on which a survey can be 

challenged.  The Form 16 only requires that the objector set out its grounds. 

565 Other than a requirement that the Minister shall determine the objection,314 the 

legislation provides no indication as to what the Minister may do should he 

conclude that the approved surveyor erred. 

566 The outcome is simple enough if the Minister is satisfied the surveyor should 

have used an alternate reference point, but what if the correct reference point 

cannot be identified? 

567 I pause to note that it is this very situation that exemplifies why a court should 

do all it can to resolve an ambiguity in an instrument utilising the principles of 

construction. 

568 As I set out earlier, the Objectors acknowledge the public interest is not expressly 

referred to in those provisions dealing with surveys.  Nonetheless, the Objectors 

submit that the Minister can have regard to the public interest because nothing 

about the scope and purpose of the Mining Act prohibits it being taken into 

account. 

569 While the Minister is exercising a discretion in determining the objection, he 

must nonetheless act reasonably and rationally in doing so. 

570 It may be the case that if the principles of constructions have not produced an 

outcome, the Minister can take into account the public interest in the reasonable 

exercise of his discretion, but the situation is by no means clear. 

571 If TR 4286H is invalid, then the boundaries of E47/16 and the mining tenements 

derived therefrom are called into question as are the boundaries of any adjoining 

tenements.315 

                                                            
314 reg 120A(5) Mining Regulations. 
315 De Abreu affidavit; MMD2. 
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572 That eventuality may result in any affected tenements needing to be the subject 

of new applications.  This would present the Minister with an alternate means of 

resolving the problem. 

573 In the event that new applications are lodged, it would be open to the Minister to 

consider using s 111A(1)(c)(ii) of the Mining Act (which expressly refers to the 

public interest) to refuse an application for any mining tenement in respect of the 

whole or any part of the land to which the application relates if he is satisfied, on 

reasonable grounds in the public interest, that the application should not be 

granted. 

574 In short, if, upon hearing from any affected party, the Minister is satisfied on 

reasonable grounds it is in the public interest, he could refuse to grant that part 

of any application that traversed land that was previously held by another party, 

the boundaries of which were previously determined in accordance with the 

boundaries of TR 4286H (or tenements derived therefrom) as delineated by 

reference to the ORLH. 

575 In order to use s 111A(1)(c)(ii), it is imperative that the Minister is satisfied on 

reasonable grounds it is in the public interest. 

576 If the Minister is minded to consider requiring any affected party to lodge new 

applications, any complaint that the Objectors were denied procedural fairness 

in the conduct of the Survey (which, in my view, has already been cured by this 

hearing) falls away given the Minister would need to give any affected party an 

opportunity to be heard before embarking on such a course.  Accordingly, it is 

difficult to see on what basis any perceived denial of procedural fairness in the 

survey process is capable of exciting the public interest. 

577 The key question is whether the need for certainty constitutes reasonable grounds 

in the public interest. 

578 Notwithstanding that the parties ought to be given an opportunity to make further 

submissions, including as to whether certainty excites the public interest, if 
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application of s 111A(1)(c)(ii) is contemplated,316 the Tenement Holders’ 

submissions give rise to a number of observations. 

579 The Tenement Holders set out a myriad of reasons why there are no public 

interest considerations in support of the boundaries of TR 4286H being 

delineated based on the ORLH. 

580 This includes the observation that GML relied on Onslow Plan 3 in applying for 

TR 4286H when it was inaccurate as to the location of Rocklea Homestead, 

whether it be the NRLH or the ORLH. 

581 It is further inferred that had GML inspected the land, it would have known of 

the existence of the NRLH and prepared the application accordingly. 

582 The purpose of referring to Rocklea Homestead was to identify a reference point 

from which TR 4286 was to be calculated.  There was no requirement that GML 

visit the land before lodging an application for a temporary reserve. 

583 As was discussed in some detail earlier, the homestead symbol on Onslow 

Plan 3, which was current at the time having been adopted on 29 March 1966, 

could only have been a reference to the ORLH. 

584 No evidence has been presented that suggests that GML had any reason, at the 

time it lodged the Application, to suppose that the NRLH had been erected in 

late 1966. 

585 Key aspects of  the Tenement Holders’ submissions are summarised in the 

following passage: 317 

It is abundantly clear that there was no ‘longstanding understanding of the 
Objectors and the Department’.  At best the Objectors laboured under a 
mistaken assumption as to the location of the boundary of the Objectors’ 
Tenements for 13 years which the objectors themselves induced the 

                                                            
316 Neither of the parties addressed the prospect of there being new applications to which s 111A of the Mining 
Act may be applied. 
317 Tenement Holders’ Closing Submissions; [7]. 
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Department to adopt based upon erroneous assumption. … In any event the 
Objectors were the architect of their own misunderstanding. 

586 The first thing to notice is that if the public interest is in play, it can only be as a 

consequence of TR 4286H being invalid. 

587 As a consequence, the Tenement Holders’ reference to the Objectors labouring 

under a mistaken assumption as to the location of the boundaries of the 

Objectors’ tenements, must be viewed in a context where the Objector’s only 

mistake was not realising TR 4286H was invalid, not that the NRLH was the 

correct reference point. 

588 So far as the Objectors being the architect of their own misunderstanding, had 

they or GML commissioned a survey earlier, there is no reason to believe the 

result would have been any different had it been conducted earlier. 

589 It may well be the case that had the existence of both the NRLH and ORLH been 

identified earlier, factual evidence as to the circumstances present of Rocklea 

Station in August 1967 would have been easier to obtain. 

590 However, as I have endeavoured to explain, the solution to the problem presented 

by the existence of both buildings does not lie in a comparison of the 

characteristics of the NRLH and ORLH, but an examination of extrinsic 

evidence directed to resolving an ambiguity in the minutes creating TR 4286H. 

591 On one view, the dispute between the parties in this case is amenable to being 

described as only affecting private interests.  Whether the Disputed Area is 

mined by the Tenement Holders or the Objectors, the end result could not of 

itself be said to excite the public interest.   

592 There are, however, broader issues at stake in this case than those related to the 

parties’ private interests. 
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593 In Re Warden Heaney; Ex parte Serpentine-Jarrahdale Ratepayers and 

Residents Association Inc,318 Franklyn J observed with respect to s 111A of the 

Mining Act: 

Whilst on their own, private interests are not a relevant consideration, they 
may well be such if there is a public interest in their protection … 

594 As I have explained, not only is there doubt as to the parties’ boundaries but 

those tenements that are delineated based on the parties’ boundaries are also 

uncertain. 

595 Muck like security of tenure, 319 certainty as to tenure boundaries also encourages 

investment in mining320 which promotes the public interest.  Where an 

instrument is invalid and tenure boundaries cannot be determined by a mining 

survey, s 111A represents a means of providing certainty by allowing existing 

tenement holders to retain their land. 

15. Conclusion 

596 For the reasons set out above I recommend that the Minister: 

(1) Uphold the Objection; 

(2) Set aside the survey of Mining Lease 47/1494-I dated 10 October 2018; 

and 

  

                                                            
318 Re Warden Heaney; Ex parte Serpentine-Jarrahdale Ratepayers and Residents Association Inc (1997) 18 
WAR 320; 325. 
319 Cazaly; [26]. 
320 Oresearch; 221 
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Annexure 1:  List of Exhibits & Affidavits 

 

Exhibits  

Exhibit 1 Tengraph screenshot E47/16; 29/4/1982 

Exhibit 2 Tengraph screenshot E47/16; 14/7/2005 

Exhibit 3 Newman 1 to 250,000 Mines Department Public Plan; 
8 October 1958 

Exhibit 4 Newman 1 to 250,000 Mines Department Public Plan; 
8 August 1969 

Exhibit 5 Naburru Public Plan; 9 May 1964 

Exhibit 6 Tenement Holders Bundle of Documents: 

- Environmental Protection Authority: 

 Referral of proposal under s 38(1) of the Environmental 
Protection Act 

- Report of the Environmental Protection Authority:  1619 
- Media Statement:  12 July 2019 

Affidavits 

Robert Alastair Beeck sworn 13 September 2019 

Christopher Clegg affirmed 8 July 2019 

Christopher Clegg affirmed 3 September 2019 

David Cox affirmed 27 August 2019 

Melissa Maria De Abreu affirmed 16 September 2019 
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Michael John Fitzpatrick sworn 5 July 2019 

Michael John Fitzpatrick sworn 3 September 2019 

David Stewart Graham sworn 5 July 2019 

Mariusz Krzysztof Roslon declared 9 August 2019 

Peter Arthur Winter sworn 14 August 2019 

Peter Arthur Winter sworn 25 September 2019 
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Annexure 2:  Page 11; Mines File 


