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1. By application 15/6402 dated 13 June 2019, the Applicants applied for a special 

prospecting licence (SPL) over 6.26 hectares (approximately 15.4 acres) of 

exploration licence 15/1601, which is held by the Objector and has been so held since 

30 November 2017. In making the application, the Applicants complied with the 

requirements of s 70(1) of the Mining Act 1978 (WA) (the Act).

2. On 18 July 2019 the Objector lodged his objection to the application.

3. The hearing of the objection was eventually set down before me on 3 March 2021.

Materials and Evidence

4. Section 70(4)-(4a) of the Act provides:

(4) Where such an objection is lodged by the holder of the primary tenement the warden 
shall obtain a report from the Director, Geological Survey in respect of the 
exploration carried on by the holder of the primary tenement on the land to which the 
application relates.

(4a) A report prepared by the Director, Geological Survey for the purposes of subsection 
(4) is to be based solely on information contained in reports filed by or on behalf of 
the holder of the primary tenement under section 68(3) or 115A.

5. I received two reports pursuant to s 70(4). Both were very brief.

6. The first report, which was on the Warden’s file prior to my seeing the matter, was 

dated 23 October 2019 and was provided by Dale Finnigan, Senior Geologist, for 

Executive Director Geological Survey and Resource Strategy. It states:

This is the report to the Warden of the Coolgardie Mineral Field pursuant to Section 
70(4) of the Mining Act.

The application for P15/6402-S affects primary licence El5/1601 which was granted 
in 2017. No mineral-exploration expenditure was incurred during the first year, and 
no report submitted to the department. Expenditure was claimed for prospecting 
activities. The mineral-exploration report for the 2018/19 period is due on 29 
November 2019.
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7. The second report, which I requested in the lead-up to the hearing, was dated 24 

February 2021 and was provided by Monique Brouxhon, Senior Geologist, for 

Executive Director Geoscience and Resource Strategy. It states:

This is the report for the Warden of the Coolgardie Mineral Field under Section 70(4) 
of the Mining Act. The application for P15/6402-S affects El5/1601 granted on 
30/11/2017.

No annual mineral exploration reports have been submitted for El5/1601. The next 
annual report is due on 28/01/2022.

8. I also received written materials from the parties prior to the hearing. Both the 

Applicant Mr Quinn and the Objector provided letters to the Warden in which they 

particularised, respectively, their grounds for application and objection.

9. In his letter to the Warden dated 25 April 2020, Mr Quinn spoke with a passion about 

his involvement in prospecting for gold, his experience in doing so and his knowledge 

of the SPL area and surrounds, which he asserts is vastly superior to the Objector’s 

knowledge. He variously referred to the Objector as “just a real estate agent”, “an 

arrogant supremist [szc]”, “an arrogant know-it-all”, “nasty” and “greedy”; and he 

acknowledged losing his temper and sending a threatening text message to the 

Objector. He asserted that his “36 years as a full-time prospector on the ground in the 

field gives me the edge to find and drill... these low grade large deposits that the WA 

Government foster”.

10. For his part, in a letter to the Warden dated 20 April 2020, the Objector complained 

essentially that the Applicants had engaged in unauthorised mining activities on his 

ground, and that “Mr Quinn appears to be experienced at gold detecting on other 

people’s tenements”. In support of that last assertion, the Objector:

a. Stated that the Applicants did not apply for a s 40E permit; nor did they obtain 

permission from the Objector to prospect or detect on El5/1601; and

b. Referred to Quinn v Herald Resources & Ors [2002] WAMW 14, concerning 

the same Applicant. In that case, Warden Wilson found that the Applicant had 

admitted in evidence that he had been prospecting on the subject EL for over 
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seven years without the permission of (respondents) Troy or Herald, and that 

such activity was in those circumstances illegal.1 Warden Wilson ultimately 

refused that SPL application, on the basis that he had doubts about the bona 

fides of the Applicant and that he was not satisfied, on the Applicant’s 

evidence, that he would exploit the ground the subject of the SPL application 

and that he would not use the ground for “ulterior motives”.2

1 Quinn v Herald Resources & Ors [2002] WAMW 14, [20].
2 Ibid, [32],

11. At the hearing before me, both the Applicants and the Objector were unrepresented. I 

heard evidence from the Objector and then from Mr Quinn. They were the only 

witnesses. Mrs Quinn was present at the hearing, but did not wish to give viva voce 

evidence, and I did not consider that I needed to hear anything from her. I received in 

evidence one exhibit, being a map of El 5/1601 showing in blue the position of the 

intended SPL. This was Exhibit 1 in the hearing.

12. In his oral evidence, the Objector said that he was in the middle of a drilling program 

and that he had five holes, and intended to drill more. The holes were exploratory, but 

from the results taken from that drilling, the intention was to go further. In terms of 

equipment, he was using a reverse circulation drill and the associated vehicles that go 

with it - i.e., trucks. He had also hired an excavator to dig some sumps in readiness 

for drilling.

13. As to whether he was looking for gold or other minerals, the Objector said he was 

keeping his options open. He said that he had met his expenditure requirements for 

each year of the tenement thus far.

14. The Objector said he needed time to go through his samples and determine what to do 

from there. He explained that he was drilling on a fault which had a bend in it, and 

that having drilled in one direction, he needed to drill in the other direction, to a 

maximum of 200 metres.

15. He said that he was effectively looking for a historic goldfield called Southern Light, 

but said he did not know the exact location of that field. He said that it was plotted on 
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his map by the Mines Department and that it was next to the proposed SPL, but he 

had not come across anything.

16. The Objector then explained that he had a theory about two faults crossing each other. 

He could not confirm that the faults cross each other, but that was his belief. He is not 

himself a geologist.

17. To date, he had not submitted mineral exploration reports.

18.1 then asked the Objector why he objected to the Applicants’ application for the SPL. 

He said:

a. He believed there were faults crossing, and that was his interpretation, 

although he accepted this was hypothetical;

b. He was not focussed on gold; he did not like detecting and “would rather crack 

a rock open and do the geology and work things out from there”;

c. In his view, it did not make sense that “you peg a block, you pay the rents and 

rates and expenditure, and somebody can come in and ... choose an area that 

they want to peg on your ground”;

d. The existence of an SPL “forced” him to be in partnership with people - he 

was “not a fan” of this and said partnerships do not work; and

e. The SPL caused “a nuisance factor there that somebody else is there”.

19. The tenor of the Objector’s evidence was very much that the Applicants should not 

have an SPL; rather, they should seek permission from him as to whether he would 

allow them to prospect on the ground. He said that as long as there was an agreement, 

he had no problem.

20. The Objector also explained that the SPL could “hinder [his] progress”. I asked him 

what he meant by that, and he said:

Well, if - if - if 1 want to, you know, develop the area into a mine, and I’ve got 

somebody there who has got the rights to the first 50 metres, it makes it hard for me 

to get underneath them. Right. So without their approval. And I - I just can’t 

understand why SPLs have been allowed to be granted.
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21.1 then asked if he thought the SPL would cause a practical hindrance to his operations. 

The Objector answered:

Look, I - I think it’s going to be an inconvenience and - and - and it could be, you 
know, it’s got the potential to be, you know, detrimental to our progress.

22. In his oral evidence and in keeping with the tone of his letter dated 25 April 2020, Mr 

Quinn spoke with great enthusiasm about prospecting in general and also his 

intentions for the SPL. He said that since 1984, he had been a gold prospector and 

detector operator. He had run dredges in Victoria and had worked underground with 

an exploration company.

23. Regarding the area the subject of the SPL, Mr Quinn said:

We’ve done a lot of metal detecting there years ago and I’ve actually taken a lot of 
soil samples, your Honour - loam samples - and got them chemically assayed, and 
that’s why I know exactly where the bleed zone is on that block. I call it bleed zone. 
It’s where the sulphides were leeching [s/c]. It’s where the gold was making ... I’ve 
spent over $3000 on chemical assays on that block.

24. Mr Quinn explained that 2 and a half years ago, he had come to an agreement with a 

man from Queensland to sell the ground the subject of the SPL to him. He accepted it 

was probably premature to have had any such agreement; but as at the date of hearing, 

it was still a possibility that that person was interested in purchasing the ground, 

should it be granted to the Applicants.

25.1 asked Mr Quinn about his immediate plans for the SPL, should it be granted. He 

said:

I would actually take an excavator out there and get straight into the reef... And take 

out - see how hard the ground is, put a ripper - a single tine ripper - on the excavator 

and take as - extract as much as I can, and then I will talk to him about the 

exploration program and, yes, the purchase of it... First thing I would do is start a 

drilling program to 20 metres. I would put 50 holes in - straight into the bleed zone 

and then I would start profiling either side of it.
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26. He went on:

I would be having a very close look at the sampling and then I would start to remove 

the sand dunes on the same strike line. I would get a big loader and, I think, uncover 

the sand dunes and locate - because there’s - the photos show a big ongoing - it’s 

like a dinosaur - the back of the dinosaur. The remnants - the eroded remnants of this 

shear zone - incredible shear zone, which I believe a lot of water would have flowed 

through, bringing - bringing the gold sulphides into these areas, and I find that the 

gold is in these stock works. Like, you’ve got your big solid quartz reefs, but then 

you’ve got all these little networks in between them and as part of them, and that’s 

where the gold is leeching [szc] out of. It’s actually in the narrow networks in that 

same system.

27. Mr Quinn said his planned activities would probably take 12 months to 2 years, partly 

because he had a side interest in some unrelated gemstone deposits on ground in 

Leonora and was engaged in establishing a little jewellery business.

28. Mr Quinn disagreed with the Objector’s theory about the crossing fault lines.

29. Nothing was raised at the hearing which caused me to have concerns about the overall 

credibility of either the Objector or Mr Quinn. On that basis, I accept the evidence of 

both of them as being truthful.

Why do special prospecting licences exist?

30. It has been observed that:

A significant aspect of any mining code is the need to grant exclusivity of 
rights to explore and develop in order to secure investment in mineral 
development. The special prospecting licence is an exception to that general 
regime of exclusive rights to mine under the Mining Act 1978 (WA). The 
exception arises from the unique nature of the operations of the small 
prospector.3

3 Bartlett, R. (2017, November), “Undue detriment in the grant of special prospecting licences”, Australian Resources and 
Energy Law Journal, Vol. 36, No. 2, Oct 2017: 19-21.

31. Evidently, the holder of a primary tenement of any type properly holds the prevailing 

right to exploit the subject ground for the primary purpose. It is a significant matter to 
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encroach upon that right by means of a secondary tenement. However, in keeping 

with its overarching purpose to enable effective and lawful exploitation of the State’s 

mineral resources, the Act recognises merit in the SPL scheme which enables a 

smaller operator to specifically target ground, for gold, in ways which might not be 

utilised by explorers who have broader or different objectives.

Legal Framework

32. Section 70(5) of the Act provides:

(5) After hearing the objection of the holder of the primary tenement the warden 
may refuse the application for the special prospecting licence on the ground 
that prospecting for gold on the land to which the application relates would 
result in undue detriment to the exploration being carried on by the holder of 
the primary tenement or he may recommend the application to the Minister 
who may refuse the application or subject to this Act, grant it as provided in 
subsection (6), but where the warden refuses an application under this 
subsection, the applicant may within the time and in the manner prescribed 
appeal to the Minister against such refusal and the Minister may dismiss the 
appeal or uphold the appeal and grant the application as provided in subsection 
(6) (emphasis added).

33. A considerable body of decisions on applications for SPLs has established that the 

relevant factors for a warden to consider are those which were enunciated by Warden 

Calder in the case of Levy and Lowe v Bronzewing Gold NL, Vol 14 Folio 4 (a case 

which related to Section 56A of the Act, which is in similar terms to those of Section 

70(5)). Those factors (with exploration replacing Warden Calder’s references to 

prospecting) are:

a. The exploration conducted on the tenement by the objector and past holders of 
the tenement and the use the objector has made of the results of that 
exploration}

b. The exploration work the objector intends to carry out on the whole of the 
licence;

c. The exploration work the objector intends to carry out, and the prospecting 
work the Applicant intends to carry out on and in the vicinity of the SPL;

d. The likelihood of the objector and the applicant carrying out that exploration 
and prospecting work;
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e. The size and nature of the SPL application and the proximity of the SPL to 
work proposed to be done by the objector on the exploration licence; and

f. The bona Tides of the applicant.

Warden Calder added that “the foregoing is not an exhaustive list of relevant matters”.

34. Previous decisions on the issue also establish that:

a. To refuse an application for an SPL, it is not sufficient for the Warden to 
conclude that prospecting for gold on the land to which the application relates 
would be likely to result in undue detriment to the exploration being carried on 
by the holder of the primary tenement - there has to be a finding that it would 
result in undue detriment; and

b. It is not helpful to consider whether the objector or the applicant bears an onus 
of establishing that prospecting for gold on the proposed SPL would or would 
not result in undue detriment to the objector’s exploration; rather:

[T]he correct approach is for the Warden ..., after having heard all of the 
evidence and after having taken into account any other material properly before 
the Warden, including the report of the Director, Geological Survey, to first ask 
the question whether or not the granting of the special prospecting licence, with 
appropriate conditions, could be made without the prospecting which that grant 
would allow resulting in undue detriment to the [exploration] being carried out 
by the primary tenement holder, and if the answer to that question is in the 
negative the Warden should refuse the application.4

4 Levy and Lowe v Bronzewing GoldNL, Vol 14 Folio 4, pl3.

35. Considering each of those factors in turn, as they apply to this case:

a. The exploration conducted on the tenement by the Objector and past holders 
of the tenement and the use the Objector has made of the results of that 
exploration

To date, there has been very little exploration conducted by the Objector. This is 

borne out by the brevity of the s 70(4) reports I received in connection with the 

application. I received no evidence about exploration conducted by past holders 

of the tenement.
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b. The exploration work the Objector intends to carry out on the whole of the 
licence

On the evidence provided to me, it is difficult to discern what the Objector intends 

to do, beyond proceeding with his drilling program, which appears to be as yet in 

its very early stages. I do accept that the Objector intends to carry out more 

works, but there are no detailed plans as to what the works will be.

c. The exploration work the Objector intends to carry out, and the prospecting 
work the Applicant intends to carry out on and in the vicinity of the SPL

The Objector states that the SPL area is highly prospective for gold; he states that 

because of the suspected junction of two fault lines, the area could be a major gold 

mine. But as he himself acknowledges, this is just a theory. It does not appear to 

me that the Objector intends to approach the SPL area in any significantly 

different way from the rest of the tenement.

On the basis of Mr Quinn’s evidence, the Applicants have far more concrete plans 

for the SPL area.

d. The likelihood of the Objector and the Applicant carrying out that exploration 
and prospecting work.

In my view it is highly likely that the Applicants will carry out the work that they 

have described in their evidence; it is equally likely that the Objector will continue 

to pursue his theory of the crossing fault lines in the SPL area by means of further 

drilling.

e. The size and nature of the SPL application and the proximity of the SPL to 
work proposed to be done by the Objector on the exploration licence.

The SPL application is an area of 6.26 hectares, in a total area of 2343.03 hectares 

covered by the exploration licence, and is therefore a tiny fraction of the entire 

licence. Of course, the area of the SPL in comparison to the total area of the 

tenement is not determinative of an application. In a given case, the SPL may be 
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highly prospective for gold by comparison with the rest, and/or may be an area of 

special interest to the primary tenement holder.

In this case, the proximity of the SPL to work proposed to be done on the licence 

is discernible only by the Objector’s reference to the hypothetical intersecting 

faults. Clearly, the Objector has an intention to explore the SPL area further - 

however, it is on the basis of a theory which the Applicants firmly reject.

Ultimately, the Objector’s evidence as to potential detriment or “hindrance” 

caused by the Applicants’ proposed activities on the SPL was faint and under

developed. Although that evidence provided a basis for a finding that the 

Applicants’ activities on the SPL would cause some detriment to the Objector’s 

exploration, in my view it did not go so far as to ground a finding, on the balance 

of probabilities, that those activities would cause undue detriment.

f. The bona fides of the Applicant.

In my view, the Applicants have the financial and technical ability to carry out 

prospecting activities on the SPL and an intention to make a concerted effort to 

achieve their aims. In that sense, they are bona fide in their application.

I have considered whether the evidence as to threatening text messages and 

arguments between the Applicants and the Objector has an impact on my 

assessment of the Applicants’ bona fides. I accept that there has been bad 

behaviour on the part of Mr Quinn toward the Objector, and that is not to Mr 

Quinn’s credit. Mr Quinn would do well to bear in mind that the use of threats 

and intimidation is unlikely to endear him to holders of tenements upon which he 

would like to have an SPL - and indeed, it has not endeared him to the Objector, 

for obvious and understandable reasons. However, in my view that behaviour 

does not detract from my finding that the Applicants are bona fide in their 

intentions for the SPL.
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Conclusion

39. For that reason, I recommend the grant of the SPL for a period of 18 months.

38. When I ask myself whether or not the granting of the SPL to the Applicants, with 

appropriate conditions, could be made without the prospecting which that grant would 

allow resulting in undue detriment to the exploration being carried out by the 

Objector, I find that the answer is yes, it can.

36. In his evidence, the Objector evinced a fundamental dislike and perhaps a 

philosophical opposition to the existence of the special prospecting licence as a 

category of tenement which may be obtained. It was this view, rather than any 

specific concern about undue detriment, which appeared to drive his objection to the 

application. He expressed a willingness to enter into a private arrangement with the 

Applicants and indeed, there was evidence that this had been attempted in the past, 

without success.

Observations as to potential unauthorised mining
40. It occurs to me that in the event that the Minister grants a special prospecting licence 

upon my recommendation, the Applicants may be rewarded effectively for 

unauthorised mining activities. On Mr Quinn’s own evidence at the hearing, it does 

appear that he prospected on the Objector’s land without the requisite permission or 

authorisations under the Act,5 and in this way, identified the potential gold yield of the 

ground.

5 See transcript pages 31-33; 34-35.

37. As much as the Objector may find it a thorn in his side, the SPL exists as a category 

of tenement by means of which the gold-bearing potential of ground otherwise held 

by larger tenements, and for other purposes, may be effectively exploited by small 

operators, in keeping with the overall aims of the Act. As far as any private 

agreement is concerned, it is clear from the evidence that these parties will never 

achieve a satisfactory arrangement on a private basis. In my view, in those 

circumstances it was logical for the Applicants to take the course they have taken, and 

to apply for the SPL.
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41.1 have not reached a concluded view on this matter, but if it be the case that the 

Applicants did engage in unauthorised mining, a question arises as to whether they 

ought to benefit from illegal activity; or whether the application ought to be refused 

on that basis.

42. After the hearing, I sought the parties’ views, by way of written submissions, as to:

a. Whether or not there had been unauthorised activity on the Objector’s lease; 

and

b. If so, whether that could be a basis for refusal of the current application.

43. As to the first question, the Objector submitted that the Applicants had prospected 

illegally; the Applicants denied this, notwithstanding the evidence given at the 

hearing.

44. As to the second question, the task of constructing meaningful submissions was a 

difficult one for unrepresented parties - particularly since, as far as I can see, there are 

no decisions in existence which deal with this question - and in the event, the task 

eluded them and I was not assisted by their supplementary materials. Mr Quinn has 

been found to have engaged in unauthorised prospecting in the past,  but in that case 

Warden Wilson did not refuse the application on the basis of such activity.

6

6 Ibid, footnote 1.

45. Section 70(5) of the Act is concerned with the question of undue detriment that might 

be caused to the underlying tenement holder by the grant of a special prospecting 

licence. In my view, it would stretch the construction of the statute to import into its 

provisions a notion of undue detriment caused by activities that took place prior to the 

grant of any licence. To my mind, any such activities are not a matter for me to deal 

with in my consideration of this application; they can however be the subject of 

separate investigations and potential penalties pursuant to the provisions of s 155 of 

the Act.

Warden E L O’Donnell
1 June 2021
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