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WARDEN CLEARY 

1 On 14 July 2020 Peter Andrew Wiltshire lodged caveats under s 122A(1)(b) of the Mining 

Act 1978 WA (the Act) as follows: 

Caveat 581982 against M40/2 

Caveat 581983 against E40/346 

Caveat 581984 against P40/1272 

Caveat 581985 against M40/342 

Caveat 581986 against E40/229. 

2 A&C Mining Investment Pty Ltd (A&C) holds those tenements, and pursuant to a 

commercial agreement between it and Ulysses Mining Pty Ltd (Ulysses or UM), seeks to 

transfer those tenements to Ulysses. On 27 January 2021 A&C lodged plaint 594895, Peter 

Andrew Wiltshire (Wiltshire or W) being the Respondent. Nex Metals Explorations Ltd 

(Nex Metals or NM) and Paddick Investments Pty Ltd (Paddick or P) were joined as 

Respondents on 13 April 2021. The plaint seeks a declaration that Wiltshire does not have 

an interest in the caveated tenements and removal of the caveats, or consent pursuant to s 

122D of the Act to the registration of the transfer of the tenements from A&C to Ulysses. 

3 On 1 June 2021 Ulysses lodged plaint 623833, Wiltshire, A&C and the Mining Registrar 

at Leonora the Respondents. The plaint seeks removal of the same caveats, or consent 

pursuant to s 122D of the Act to the registration of the transfer of the tenements from 

A&C to Ulysses. 

4 This is an interlocutory application born out of the two plaints, 594895 and 623833. The 

application is brought by Wiltshire.  It seeks to have Ulysses, the plaintiff in Plaint 

623833, joined as a plaintiff to plaint 594895. Ulysses opposes the application, unless the 

warden orders that that plaint 62833: 

(a) Stand as the plaint in the plaint 594895 proceedings; and 

(b) Be determined before Peter Wiltshire’s response to plaint 594895. 

5 Wiltshire opposes the proposal by Ulysses.  A&C agrees with the proposal of Ulysses.  

6 A&C, Wiltshire and Ulysses have provided written submissions on the interlocutory 

application.  Neither Nex Metals, the Second Respondent to Plaint 594895 nor Paddick, 

the Third Respondent to Plaint 594895, have provided submissions to the warden in this 

application.   
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What is the basis for the cause of action in Plaint 594895, lodged 27 January 2021? 

7 The parties to plaint 594895 are A&C as plaintiff, and Wiltshire, Nex Metals and Paddick 

as respondents.  Wiltshire filed a Response to the plaint on 10 February 2021 and an 

amended Response on 2 August 2021. Neither Nex Metals nor Paddick have provided 

Responses.  

8 A&C acknowledge a Royalty Deed dated 20 October 2009 between Nex Metals and  

Wiltshire, requiring, among other things, Nex Metals, if disposing of any tenement, to first 

obtain a deed of covenant from the proposed transferee in favour of Wiltshire whereby the 

proposed transferee agrees to assume the royalty obligation. A&C also acknowledge that 

in transferring the relevant tenements to it, Nex Metals did not honour that obligation. 

A&C claim that nevertheless Wiltshire does not have an interest in the tenements A&C 

will transfer to Ulysses capable of supporting the caveats or, alternatively, if Wiltshire has 

an interest in those tenements, that interest would not be affected by Ulysses becoming the 

registered holder of those tenements. 

9 A&C as plaintiff seek, substantively: 

(a) A declaration that the defendant does not have an interest in M40/2, M40/342, 

E40/229, E40/ 346, or P40/1272 capable of supporting a caveat under the Act; 

(b) A direction for the removal of caveats 581982, 581983, 581984, 581985 and 

581986 from the tenement register maintained by the Director General of Mines in 

accordance with section 103F of the Act; 

(c) Alternatively, the warden’s consent under section 122D of the Act to the 

registration of the transfer from the plaintiff to Ulysses Mining Pty Ltd of M40/2, 

M40/42, E40/229, E40/346 and P40/1272 while the caveats remain in force. 

10 Wiltshire’s Response and amended Response seek to answer the question of whether there 

is a triable issue in relation to the caveats and add his own cause of action: the Royalty 

Deed having created an interest in tenements transferred to Nex Metals from Wiltshire, 

and despite various dealings, or lack of dealings, that interest is maintained, because 

(a) The agreement between he and Nex Metals ensured that if Nex Metals, or 

subsequent owners, were to surrender, relinquish or fail to renew any rights to the 

tenements, Wiltshire had first right of refusal for the reassignment to him of those 

tenements. Neither Nex Metals nor any subsequent tenement holder has provided 

him with that option, despite surrenders and devolution of some tenements into 

others, and 
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(b) The agreement between he and Nex Metals required notification of his first right of 

refusal and his rights to royalties to any future transferee, and no notification was 

given. 

11 He claims that, in summary, as the Royalty Deed was not honoured, the parties to this 

plaint have tortiously interfered with his contractual rights. Therefore, by constructive trust 

and equitable interest, his interest in the tenements is maintained, such that he has a 

caveatable interest in the tenements.   

12 Wiltshire seeks, substantively: 

(a) Damages from each of Nex, A&C and Paddik; and 

(b) A declaration that A&C holds its interest in P40/1272, E40/229, E40/ 346, M40/2 

and M40/34 subject to his right of Wiltshire to receive a royalty on the terms set out 

in the Royalty Deed, and subject to equitable interest in those tenements arising from 

breaches of the Royalty Deed and tortious interference with Wiltshire’s rights. 

13 A review and comparison of the Plaint and Response in this action, with the plaint in 

action 623833 shows that there may be relationships between all the tenements to be 

transferred to Ulysses and the tenements Wiltshire originally held.  Following is a table 

showing relevant tenements in both plaints, and the alleged dealings with them; it also 

shows the relationship between the parties and Paddick: 

 

OWNER TENEMENT TRANSFERRED TO 

NM? 

Royalty Deed signed 

20.10.2009 

TRANSFERRED TO 

A&C? 

TO BE 

TRANSFERRED 

TO UM? 

WILTSHIRE 

(W) 
M40/2 Yes 5.3.2013 Yes 23.5.2014 Yes 12.1.2021 

Application 

M40/331 

Relevant date: 

3.2.2010  

 A&C say NO: 

withdrawn by W 

before granted or 

transferred to NM 

(see plaint 594895) 

OR 

 W says withdrawn 

by NM because 

Paddick was 

procured to acquire 

P40/1267 (see 

response by W)  

No, not with that 

number, however  

W says (see 

Response to plaint 

594895):  

1. Paddick acquired 

P40/1267 

2. NM withdraws 

M40/331 

3. A&C (procured 

by NM and P) 

acquires 

P40/1271 

4. P withdraws 

P40/1267 

5. P40/1271 and 

E40/346 

No 

but E40/346 is  
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OWNER TENEMENT TRANSFERRED TO 

NM? 

Royalty Deed signed 

20.10.2009 

TRANSFERRED TO 

A&C? 

TO BE 

TRANSFERRED 

TO UM? 

amalgamated and 

held by A&C as 

E40/346 

Application 

M40/332 

Relevant date 

3.2.2010  

 A&C say no, 

withdrawn by W 

(see plaint 594895) 

before granted or 

transferred to NM  

 W says NM 

relinquished its 

rights (see 

Response by W) 

 

No however W 

says: 

1. NM procured 

P to apply for 

P40/1266  

2. NM withdraws 

M40/332 

3. NM applies for 

P40/1272 

4. P withdraws 

P40/1266 on 

13.12.2010 

5. 23.5.204 NM 

transfers 

P40/1272 to 

A&C 

No but P40/1272 

is  

P40/1128 No: 12.1.2010  

 A&C says 

surrendered by W 

prior to transfer 

(see plaint 594895) 

OR 

 W says NM 

relinquished rights 

(see Response to 

plaint 594895) 

No No 

P40/1130 No: 12.1.2010  

 A&C says 

surrendered by W 

prior to transfer 

(see plaint 594895) 

OR 

 W says NM 

relinquished rights 

(see R by W to 

plaint 594895) 

No No 

P40/1131 Yes 30.9.2011 W says NM failed 

to renew 

No 

P40/1132 Yes 30.9.2011 Yes 23.5.2013 

 And then 6.7.2017 

Converted to 

M40/342 

Yes 12.1.2021 

But as converted 

to M40/342 
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OWNER TENEMENT TRANSFERRED TO 

NM? 

Royalty Deed signed 

20.10.2009 

TRANSFERRED TO 

A&C? 

TO BE 

TRANSFERRED 

TO UM? 

P40/1146 Yes 30.9.2011 W says NM failed 

to renew 

 

P40/1242 Yes 30.9.2011 Yes 23.5.2013 

And then 

11.10.2017 partly 

amalgamated with 

E40/229 

No, however 

E40/229 was 

transferred which 

by then partly 

incorporated 

P40/1242 

P40/1243 Yes 30.9.2011 Yes 23.5.2013 

Expired on 

16.4.2017 

W says NM failed 

to renew 

No 

P40/1246 Yes 30.9.2011  Yes 23.5.2013 

Expired on 

16.4.2017 

W says NM failed 

to renew 

No 

 

NEX 

METALS 

(NM) 

P40/1272  Yes 23.5.2013 Yes 12.1.2021 as 

P40/1272 

however W says 

same as M40/332 

 E40/229  Yes 23.5.2013 

However partly 

amalgamated with 

P40/1242 on 

11.10.2017 

Yes 12.1.2021 as 

E40/299 but partly 

incorporating 

P40/1242  

 

A&C 

MINING 

(A&C) 

E40/346   Yes 12.1.2021 

 M40/342 

from 

P40/1132 

  Yes 12.1.2021 

 

 

 

What is the basis for the cause of action in Plaint 623833, lodged 1 June 2021? 

14 The parties to Plaint 623833 are Ulysses as plaintiff and Wiltshire, A&C and the Mining 

Registrar at Leonora as Respondents.  

15 Through a series of transfers from Nex Metals and A&C and then a commercial agreement 

between A&C and Ulysses, Ulysses gained an option to purchase, and then became 
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entitled to be the registered owner of tenements M40/2, M40/342, E40/229, E40/346 and 

P40/1272. The caveats the subject of the plaints were lodged before Ulysses became 

entitled to be the registered owner.  

16 Ulysses admits the Royalty Deed, and its terms, between Wiltshire and Nex Metals. 

Ulysses claims the Royalty Deed did not grant or reserve to Wiltshire any propriety 

intertest in the tenements the subject of the Deed, and that the Royalty Deed does not 

apply to any tenements that succeeded the tenements the subject of the Deed. For 

Wiltshire to lodge caveats merely based on a contractual right between parties removed 

from Ulysses, Ulysses claims, is for the caveats to be used as bargaining chips.  

17 Therefore, Plaint 623833 as currently drafted: 

(a) Denies that the Royalty Deed, whether complied with or not, binds Ulysses in 

relation to unaltered tenements; 

(b) Denies that the Royalty Deed, whether complied with or not, binds Ulysses in 

relation to tenements that have otherwise been dealt with. 

As a result:  

(a) Ulysses cannot comply with the terms of the caveat, that is, accept transfer of the 

tenements on the basis that the transfers are subject to Wiltshire’s claimed rights, 

and 

(b) If Wiltshire does have a caveatable interest, it is not prejudiced by the transfer of the 

tenements to Ulysses in full and without being subject to Wiltshire’s interest.  

18 Ulysses as plaintiff is seeking, substantively,  

(a) An order directing the Third Respondent to amend the register to remove the 

caveats.  

(b) Alternatively, the Warden’s consent under s 122D of the Act to the registration 

of the transfer from the Second Respondent to the plaintiff of the A & C 

Tenements while the Caveats remain in force. 

The basis of Wiltshire’s application in this interlocutory application 

19 Wiltshire says that it is appropriate to join Ulysses in Plaint 594895 because: 

(a) Plaints 594895 and 623833, although lodged some 5 months apart, were lodged by 

the same solicitors, who were then acting for both A&C and Ulysses, inferring they 

have the same interests.   The same relief is sought, on the same grounds.  
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(b) Since Plaint 594895 was lodged, substantive steps have been taken to progress the 

matter, including joining Nex Metals and Paddick, to which A&C consented, and 

Wiltshire filing an amended Response.   Joining Ulysses is the next most efficient 

step because: 

i. Given the same relief is sought, there is “no sensible argument”1 in Plaint 

623833 proceeding,  

ii. Wiltshire’s steps in 594895 will not be wasted, should A&C decide to 

discontinue its plaint, once Ulysses is joined,  

iii. Conversely, Wiltshire will have to duplicate previous steps in responding to 

plaint 594895 if both proceed with separate parties,  

iv. Plaint 623833 can be discontinued, or stayed, thus saving double 

prosecution of the same question. 

(c) Both plaints seek the same relief, where the two parties seeking that relief (A&C and 

Ulysses) are both parties to the one commercial transaction.   

A&C and Ulysses’ response to the interlocutory application 

20 A&C says that: 

(a) Wiltshire’s claims in plaint 594895 against Nex Metals and Paddick make 

allegations which do not need to be determined as part of the determination of 

whether the transfer between A&C and Ulysses should be subject to the caveats; 

(b) it is not for the proceedings in plaint 623833 to determine the issues between those 

parties; 

(c) the real question in the original plaint 594895 and plaint 623833 is whether the 

caveats can be removed or whether the warden should consent to the transfer of the 

tenements; 

(d) caveats may only be lodged by a person who has a proprietary interest; 

(e) even if the proceedings between Wiltshire and Nex Metals and Paddick establish 

Wiltshire has an interest in the tenements, the interest would not be a proprietary 

interest; 

(f) neither does any interest, created by the Royalty Deed, survive the various dealings 

such that the proprietary interest claimed by Wiltshire places him as having a right 

of priority over Ulysses.  

                                                           
1 Wiltshire’s submissions 3 August 2021 [12]. 
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21 Ulysses and A&C say there is no serious question to be tried as to whether Wiltshire has a 

caveatable interest in the tenements and Ulysses is entitled to become the registered owner 

of the tenements, and that the balance of convenience favours the removal of the caveats. 

That is because: 

(a) A proprietary interest is required to support a caveat over a tenement, and 

(b) Royalty Deeds do not confer a proprietary interest over tenements. 

22 Therefore, there is no propriety interest to safeguard on behalf of Wiltshire.  The question 

over whether a propriety right exists in the tenements is largely a legal issue, and A&C 

and Ulysses should be able to complete their commercial transaction once the preliminary 

issue, the legal issue, of the caveats is determined.  

The basis of joinder 

23 The power to join a party to an action or plaint arises in s 134(3)(a) of the Act.  The Act 

does not prescribe when it would be appropriate to do so. Other provisions under the Act, 

and other Rules, do prescribe when it would be appropriate, and may be useful as a guide 

to the types of situations which may arise leading to a court determining that the joinder of 

a party is appropriate. 

24 Regulation 143 of the Mining Regulations 1981 WA provides that a warden may, at any 

time during Part IV proceedings, join a party if the warden is satisfied that the entity has a 

sufficient interest in the outcome of proceedings.  

25 Order 18 rule 4 of The Supreme Court Rules 1971 WA allows for the joinder as plaintiff or 

defendant, either, with the leave of the Court, or: 

(a) If there were separate actions, some common question of law or fact would arise in 

all the actions, and 

(b) All rights to relief claimed in the action are in respect of or arise out of the same 

transaction or series of transaction.  

26 The focus of that rule is on, effectively, the joinder of separate causes of action as one 

proceeding. Where joinder of separate causes of action is sought under Order 18 rule 4 

(1)(b) the relief sought must be from the same transaction or series of transactions, rather 

than where each plaintiff seeks relief out of separate transactions, or series of transactions, 

with the defendant or defendants.2 Conversely, where there is one transaction, quite 

                                                           
2 Payne v Young (1980) 145 CLR 609, 614, 617, 618. 
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different relief may be sought by each plaintiff, or by the plaintiff against each defendant, 

and joinder is still permissible under the rule.3  

27 Order 18 rule 6 The Supreme Court Rules 1971 WA provides that 

(2)  At any stage of the proceedings in any cause or matter the Court may on such 

terms as it thinks just and either of its own motion or on application —  

… 

(b)   order that any person who ought to have been joined as a party or whose 

presence before the Court is necessary to ensure that all matters in 

dispute in the cause or matter may be effectually and completely 

determined and adjudicated upon, be added as a party,  

but no person shall be added as a plaintiff without his consent signified in 

writing or in such other manner as may be authorised.  

28 The test for joinder under rule 6 is whether the party to be joined’s rights against, or 

liabilities to, any party to the action, in respect of the subject matter of the litigation, will 

be directly affected by any order made in the proceedings.4  It is designed to avoid 

unnecessary technicality by enabling parties to litigate the real issues between them in an 

expeditious, effective and cost efficient way.5  ‘All matters in dispute’ is to be given an 

‘elastic,’ beneficial meaning.6 The goal is to save costs by bringing all the parties to a 

transaction before the court so that their rights may be determined in one proceeding, and 

may be done even if the evidence effecting them is not the same.7  It will also enable 

another party whose rights will be effected to be heard, where an injustice may occur if it 

were not.8 A plaintiff’s presence may be necessary to ensure that all the questions between 

the original parties are effectively and completely disposed of. 9  However, under the 

Supreme Court Rules, a cause or matter is not defeated if a party has not been joined, and 

the Court may in any cause or matter determine the issues or questions in dispute so far as 

they affect the rights and interests of the persons who are parties to the cause or matter.10 

                                                           
3 Birtles v Commonwealth [1960] VR 247, 249. 
4 Homestyle Pty Ltd v City of Belmont & Anor [1999] WASCA 59 [3]; WMC Resources Ltd 

v Southern Cross Pipelines Australia Pty Ltd & Ors [2002] WASCA 308 [60], [71]. 
5 McInness v Wingcarribee Shire Council (1987) 10 NSWLR 660, 668; Elovalis v Elovalis 

(S) [2008] WASCA 141 [6]. 
6 Elovalis v Elovalis (S) [2008] WASCA 141 [7]. 
7 Byrne v Brown (1889) 22 QBD 657, 666.  
8 Homestyle Pty Ltd v City of Belmont & Anor [1999] WASCA 59 [30].  
9 Vandervell Trustees Ltd v White [1971] AC 912, 936; [1970] 3 All ER 16, 24.  
10 Supreme Court Rules 1971 Order 18 rule 6(1). 
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29 Unless joined, the court has no jurisdiction over any entity not before it, and an entity not 

before the court cannot be bound, unless statutorily so, by the judgement or order of the 

court.11 Neither can it be heard, even though their rights against or liabilities to any party to 

the action may be effected by the judgement.  

30 Ultimately, whether a party should be joined is a question of degree and judgement, having 

regard to the practical realities of the case,12 although it may be unlikely that a court will 

decline to add a party if they otherwise satisfy one of the tests in the relevant legislation, 

unless there is some practical matter of convenience or disruption which might weigh 

against the late admission of a party.13   

Caveats 

31 Sections 122A-122E of the Act govern the application of caveats on mining tenements. 

The principles relevant to caveats under the Torrens system are relevant to caveats, and the 

removal of caveats, under the Act. 14 A proprietary interest is required to support a caveat 

over a tenement.15   While a proprietary interest may arise out of what the Act terms an 

‘equitable interest’ or ‘beneficial interest,’ the interest or right must attach to the property 

with respect to the land over which the caveat has been lodged, that is, the caveator is 

entitled to look to the asset and its proceeds for the discharge of the liability,16  or where 

that particular interest in the land would be extinguished if the land itself were to change 

hands.17  It must nevertheless amount to a proprietary interest.  

32 In the plaints, Wiltshire must establish that there is a serious question to be tried, that is, 

whether he had the proprietary estate or interest that he claims, and that that interest 

remains despite the subsequent intervening dealings with the  tenements, and that the 

balance of convenience favours the maintenance of the caveats until his matters are 

                                                           
11 Templeton v Leviathan Pty Ltd [1922] VLR 90; (1921) 30 CLR 34, 70.  
12 News Limited v Australian Rugby Football League Limited (1996) 64 FCR 410, 525, 

cited in Homestyle Pty Ltd v City of Belmont & Anor [1999] WASCA 59 [31].  
13 Southern Cross Pipelines Australia Pty Ltd v Kenneth Comninos Michael Western 

Australian Independent Gas Pipelines Access Regulator [2022] WASC 149 [8]. 
14 Richore Pty Ltd v Cougar Metals NL [2020] WAMC 1 [11]; ARM Mining Pty Ltd v SKR 

New Investment Pty Ltd [2019] WAWC 2 [79], [83]; Grimes Holdings Pty Ltd v Sceghi, 

unreported WASC; Library No 930453; 20 August 1993. 
15 ARM Mining Pty Ltd v SKR New Investment Pty Ltd [2019] WAWC 2 [79]. 
16 ARM Mining Pty Ltd v SKR New Investment Pty Ltd [2019] WAWC 2 [71], [78] - [79]. 
17 West Coast developments Pty Ltd v Lehman & Ors [2014] VSC 293; Midland Brick 

Company Pty Ltd v Welsh & Anor [2006] WASC 122. 
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resolved with Nex Metals and Paddick.18  Generally, an application for the removal of a 

caveat does not present an occasion for the final determination of disputed factual issues or 

of the claims which the caveat seeks to protect.19  

33 Wiltshire’s Responses claim that he has an equitable interest in the tenements, and each of 

the parties had notice of that interest.   

34 The question for determination in the Ulysses plaint (623833), and the plaint as it 

originally was between A&C and Wiltshire (594895), is whether Wiltshire can establish a 

prima facie case with sufficient likelihood of success to justify the maintenance of the 

caveats.  It may be sufficient to establish that the Royalty Deed created a caveatable, that 

is, current propriety interest in the tenements, however they have been subsequently dealt 

with, to establish that prima facie case. If Wiltshire establishes that he has a prima facie 

case that the Royalty Deed established a current propriety interest, with sufficient 

likelihood of success, such that relief for any action between he and Nex Metals and 

Paddick may come from the tenements themselves, and that therefore it is necessary to stop 

the transfers to maintain his rights to relief, the balance of convenience may likely be  that 

the caveats should remain until the Nex Metals and Paddick dispute is resolved.  Ulysses 

and A&C would be unable to complete their commercial transaction unless consent is 

given under s 122D of the Act.    

35 That primary caveat question can be determined without the presence of Nex Metals and 

Paddick. 

Determination  

36 The A&C plaint 594895 now serves 2 purposes: the resolution of the prima facie question, 

but also the resolution of the factual question between Wiltshire, Nex Metals and Paddick.  

Given the history of the transactions and dealings between Wiltshire, Nex Metals and 

Paddick, and with the tenements, the latter will involve considerable oral and documentary 

evidence, including cross examination, should Nex Metals and Paddick seek to controvert 

the allegations made by Wiltshire. The latter is an argument in which Ulysses says it has no 

interest, legally or otherwise, and no interest in prosecuting, as plaintiff.  The question of 

the effect of the Royalty Deed itself, however, is a succinct legal question on the terms of 

                                                           
18 This is the 2-step test confirmed in Richore Pty Ltd v Cougar Metals NL [2020] WAMC 1 

[12]. 
19 Carbon Black Lab Pty Ltd v Launer [2015] VSCA 126 [38]; Ageist Pty Ltd v Samuel M 

Holdings Pty Ltd (Receiver and Manager Appointed) [2021] NSWSC 988. 
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the document itself.   It is self evidently in both Ulysses’ and A&C’s interests for the 

caveats to be removed; accordingly, if A&C succeeds in its action against Wiltshire, 

Ulysses will be bound by that outcome, which will enable the transaction with A&C to be 

completed.  Therefore, Ulysses does not need to be heard in plaint 594895. Neither is it 

necessary to join Ulysses so that Ulysses may be heard – they already have a plaint which 

raises the same legal issue as plaint 594895. 

37 As to whether Ulysses should be joined, even if Wiltshire does establish that it is necessary 

to maintain the caveats, it is not necessary to have Ulysses, the proposed transferee, 

involved in any legal argument about the liabilities between Wiltshire and previous 

transferors and transferees. Ulysses owes no liability or obligation to any of those parties, 

and its cause of action – the removal of the caveats, does not arise from the same 

transaction or series of transactions as between Wiltshire, Nex Metals and Paddick, that is, 

the transactions that give rise to the factual argument that those parties breached the 

agreement; Ulysses can have no say in that matter.  

38 To hear from Nex Metals and Paddick in any of the plaints involves a descending into the 

action against them itself, that is, did the Royalty Deed in this relationship create an 

interest in the tenements and whether either or both breached the Royalty Deed.  While 

there may be a common legal question to be tried in relation to the effect of a Royalty 

Deed in A&C and Ulysses’ actions, there is no interest in the A&C or Ulysses actions 

determining whether in fact, Nex Metals and Paddick breached any commercial agreement 

and if so, what relief flows.  Because Nex Metals and Paddick are now joined to plaint 

594895, the outcome of that suit relies on facts to be found, and the application of those 

facts to the law. While it is the case that Wiltshire may have an action against Nex Metals, 

which appears to have been admitted to, Ulysses does not. The question as it relates to the 

caveats is whether the interest claimed by Wiltshire gives him a proprietary interest in the 

tenements to be transferred between A&C and Ulysses, such that he has a caveatable 

interest. 

39 Therefore, although there is a common question of law regarding the caveats, and A&C 

and Ulysses have a common cause,20 that is only one issue raised in the 594895 plaint. 

A&C is entitled to prosecute that question in their plaint.  There is no indication that it will 

withdraw its plaint, but that is a risk that anyone takes in joining parties to litigation, and 

the question of costs, or other orders, may become relevant.  

                                                           
20 Inferred from A&C submissions, 17 August 2021 [16]. 
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40 Wiltshire and Ulysses have raised the issue of costs and duplicated work: Ulysses would 

expend costs by being involved in a substantive factual proceeding in which they have no 

interest, legally or otherwise if joined as a plaintiff to plaint 594895.  It would also 

duplicate any efforts already made in plaint 623833. Wiltshire would expend costs by 

duplicating work and argument in relation to the legal argument regarding the caveats in 

both plaints, and with further work if Nex Metals and Paddick are joined in plaint 623833, 

although there is no indication that the warden would accede to that application, given they 

are already parties to another plaint.  Acknowledging the principles in Building 

Corporation WA Pty Ltd v Marshall,21 there a number of factors that suggest that I should 

give little weight to Wiltshire’s argument about costs and expediency: 

(a) Ulysses says that its plaint can be determined with little evidence and largely on the 

papers. While it may be the case that Wiltshire will expend some extra cost, it 

seems inevitable that plaint 623833, given its limited focus and limited need for 

evidence, will proceed to hearing before plaint 594895, and with minimal evidence 

being tendered.   

(b) Wiltshire’s responses in plaint 594895 do not plead a caveatable interest as against 

A&C and Ulysses as transferee, that is, how his claims require the preservation of 

the tenements as they are now to effect relief.  Therefore, those pleadings, 

presumably in a further Response, are yet to come.  

(c) Neither Nex Metals nor Paddick have filed responses to Wiltshire’s claims against 

them yet. They may choose to do so whether Ulysses is joined to plaint 594895 or 

not, and therefore there is still considerable expense for the parties in plaint 594895 

in any event.  

(d) It may not be the case that Nex Metals and Paddick need to be joined by Wiltshire 

to plaint 623833 if Ulysses is not joined to plaint 594895; the question of where the 

caveatable interest comes from that binds Ulysses does not need to be answered by 

resolving the tortious interference and breach of contract by Nex Metals and 

Paddick. 

41 The facts in relation to the question of whether the caveats should be removed are straight 

forward, although it is accepted that the underlying facts that lead to Wiltshire being in the 

position that he felt the need to lodge the caveats, are not.  The legal question is also 

relatively straight forward. A hearing on the question of the existence of the caveats will 

                                                           
21 Building Corporation WA Pty Ltd v Marshall [2021] WASC 242. 
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not resolve all matters between Wiltshire, Nex Metals, Paddick and possibly A&C. 

However I am of the view that a refusal to join Ulysses as a plaintiff will not be a 

‘treacherous shortcut,’22 because of the differences in the nature of the proceedings now in 

the 2 plaints.  Effectively, joinder will not, in this case, avoid unnecessary technicality by 

enabling parties to litigate the real issues between them in an expeditious, effective and 

cost efficient way. It will not be cost effective for Ulysses for it to be involved in the 

dispute between Wiltshire, Nex Metals, Paddick and A&C.  In fact, it may hinder the 

effective resolution of the crux of the 623833 plaint for Ulysses to be involved in plaint 

594895, by plaint 623833 having to wait until all of the disputes being raised in plaint 

59489 are resolved before it can proceed.  Conversely, as I have said, the resolution of 

plaint 623833 resolves one dispute raised in the plaint 594895, which would completely 

resolve, one way or the other, whether the caveats should remain. I also note that Ulysses 

do not consent to being joined as plaintiff.  

42 Therefore, while I acknowledge that the power to join parties under s 134 is apparently 

wider than other similar powers, and that, generally, it is expedient to the parties and the 

court to do so, especially when it appears the causes of action are the same, I am positively 

satisfied that a joinder of Ulysses as plaintiff in plaint 594895 would not be expedient, and 

the narrow legal issue to be determined in plaint 623833 should be allowed to run its 

course, the disruption of which weighs against the late admission of Ulysses to the other. 

43 Neither am I persuaded that I may order that the plaint in plaint 623833 stand as the plaint 

for plaint 594895, because I am not persuaded that I have the power to do so, or that it 

would be just to Wiltshire, who has expended costs in preparing responses and joining 

parties, which would then be effectively thrown away. 

44 Section 134(1) lists a number of practical matters specifically relating to mining, 

tenements, contracts and agreements and land itself over which the warden can make 

orders.  The general statement at the conclusion of that list is informed by that list, that is, 

the orders envisaged by s134(1) are practical, rather than procedural.   

45 Similarly, the list in s134(3) are orders that can be made within a proceeding, or in relation 

to a proceeding.  The only procedural order is s134(3)(a) relating to parties themselves. 

The general statement at the end of that sub-section does not seek to widen that list of 

orders, but simply allows any of those orders to be made with orders compensating any 

party the subject of the orders.  

                                                           
22 Wiltshire submissions 17 August 2021 [21(i)]. 
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46 S134(4) relates to orders regarding people doing things with mining tenements or property 

the subject of proceedings and does not relate to procedural matters such as plaints and 

pleadings.  None of the orders available in s 134 mentions specifically, or by inference, the 

power to order that one plaint stands as another.  

47 I am not aware of any Mining Regulations, Supreme Court or Magistrates Court Rules 

which allow for the substitution of a whole plaint for another already the subject of a 

separate action, effectively ‘unjoining’ respondents.   

Orders 

48 The First Respondent’s interlocutory application 1995996 is dismissed.  

49 Plaint 594895 is to be listed for further programming orders.   
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