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Introduction 

 

1 At the hearing of this matter on the 29th of April I granted the 

Applications for an extension of time, and stated that I would publish 

short reasons in due course. These are those reasons.  

2 I have before me an application in this matter from the Applicant, dated 

25 November 2020.  

3 It is an Application for an Extension of Time to serve an Application upon 

an interested party. The Application relates to a range of miscellaneous 

licence applications by the Applicant.  

4 Whilst there were some minor differences in the relevant timing of the 

filing of the Application, it is appropriate to treat them as a group.  

5 The relevant delay in question is very extensive indeed. It was for a period 

of some 463 days. 

6 In the circumstances of the matter, the Applicant has also filed a statutory 

declaration, seeking to explain the nature of the delay, so as to convince 

me that the extension is reasonable, and provided written submissions. 

7 The Respondent opposes the grant of an extension of time.  

8 Upon my consideration, the opposition is based on a reference to the 

length of time sought to be indulged, mixed with what might be best 

described as the applicability of a philosophy of strict compliance.  

9 Affidavit’s and Submissions were filed by both parties.  

10 The Applicant relies on the Statutory Declaration of Amy Stewart dated 

25 November 2020, the Affidavit of Amy Stewart dated 9 March 2022, 

the Affidavit of Ms Lara Borshoff dated 28 April 2022, and submissions 

dated 9 March 2022.  
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11 The Respondent party relies upon the Affidavit of Jacob David Loveland 

dated 25 February 2022, and submissions of the same date.  

Jurisdiction    

12 The power under s 162B of the Mining Act is broad and clear, and the 

discretion to be exercised has been the subject of many determinations.  

See Molopo Australia Ltd v Eastern Gold NL [1989] WAR 270, Allhawk 

Nominees Pty Ltd & Anor v RBJ Nominees Pty Ltd [2004] WAMW 18, 

and, for a recent example, see Mardie Minerals Pty Ltd v Mineralogy Pty 

Ltd [2020] WAMW 2. The principles need not be repeated. 

13 Relevantly, at the hearing before me, it was not contended by the 

Respondent that I could not grant an extension of time, rather only that I 

should not grant one, as a result of the consideration of the relevant 

discretionary factors.   

Background 

14 The failure sought to be cured by this Application is said to be the late 

service upon an indigenous persons representative body, as said to be 

required by section 33 of the Mining Act 1978 (WA) (the Act), read with 

section 24MD of the Native Title Act 1993 (Cth) (the NTA).  

15 It appears there is no dispute that the obligation referred to is not an 

express obligation arising pursuant to the Act, and appears to be now said 

to arise from an intersection between the NTA and the Act.  

16 There is evidence that when that issue was raised by the Department, that 

steps were taken to query the extent of it.  

17 Relevantly, the underlying applications were lodged in late 2020 and early 

2021. It appears on the material before me, that Objections were then 

lodged in late March 2022, and the matter progressed to the Warden’s 

jurisdiction.  
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18 In January 2022, it appears from the materials before me that the 

Department advised the Applicant that there were additional Native Title 

parties required to be served.  

19 There is no explanation before me as to the delay between the objections 

being filed and the advice from the Department. It may be that a view 

which was taken within the Department at some point in that period, 

which was then expressed to the Applicant in this matter. There is 

however no evidence of that, and ultimately I do not consider it material 

to the dispute.    

20 In short, the relevant service obligation is said to arise from section 24MD 

of the NTA, relate to persons or groups who may have a native title claim 

(or have an established one) over ground the subject of (relevantly) a 

tenement application, and who are entitled to procedural fairness in 

respect of the land in question, as a result of the provision of the NTA 

referred to.  

21 Relevantly for my purposes, it is not disputed that that means that relevant 

groups are entitled to be heard, on mining tenement applications, and are 

to be afforded procedural fairness.  

22 In this case, it appears on the land in question that there is no registered 

native title claimant, either finalised or currently in train. 

Consideration and Disposition  

23 Section 24MD(7) of the NTA provides a mechanism where the native title 

procedural fairness issues may be able to be met, in an alternative manner 

to service upon a registered native title holder.  

24 It would seem to follow therefore, applying standard and accepted 

principles of statutory interpretation, that the obligation to serve a native 
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title party which might have an interest, is potentially not exhausted in the 

absence of a registered title holder.  

25 Those however, are obligations expressly arising under the NTA.   

26 In this case, the Applicant deposes that that wasn’t done, though the 

reason for that is not completely clear. I infer it was an oversight, having 

established that there was no registered native title party.  

27 Further, there is no evidence before me detailing what other steps might 

have been taken to satisfy the procedural fairness obligation to other 

possibly interested groups or persons.  

28 Nevertheless, it is put to me that the NTA representative bodies were all 

subsequently served (which is now not disputed).  

29 Subsequent to that, it was put in submissions, and in the last Affidavit of 

the Applicant provided on the day of the hearing, that accommodations 

had been reached with two of the three relevant parties. The third body 

was said to have not responded.  

30 It follows, that the extension sought, is not opposed by the parties most 

principally concerned with it, being the late recipients of the underlying 

tenement application, or at least two of the three. In my opinion, a similar 

inference may be drawn in respect of the third group, which having been 

served, has taken no step.  

31 I will add at this point, that a submission was made by the Applicant that 

the relevant NTA provisions are legacy provisions, and the obligations 

arising from them, should for that reason be perhaps given less weight.  

32 Whilst there is a degree of subjectively attractive practical logic in that 

submission in context, it must fail, for the simple reason that the 

provisions remain in force, and therefore must be complied with. The 

more relevant question was whether they were obligations which could be 
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said to be arising under the Act, and thus could potentially be said to 

impact upon validity issues.  

33 For the reasons set out below, I do not need to finally determine that issue 

in this hearing.   

34 The Respondents to this matter are active objectors to the underlying 

tenement application. I refer to them as the Corker parties.  

35 The position advanced by those parties is broadly, that the service 

requirements in question should be regarded strictly, and given the failure, 

and the lengthy one at that, that the extension of time should be denied.  

36 A written submission was made, that applying notions of strict 

compliance, that the underlying application should also be dismissed. 

37 It is, to say the least, an opportunistic submission in the circumstances. 

38 At this point, I will add that the actual tenement application is for a 

miscellaneous license, to assist and facilitate the Applicant’s other mining 

tenement activities.    

39 The Respondent, in written submissions, accepts that the likely outcome 

of that course of events advocated, is an entirely new application, which 

would cure the alleged defect. That course is certainly open to the 

Applicants.       

40 No further prejudice is pointed to, and indeed it is difficult to say that 

there is any direct prejudice to the Corker parties at all, save for perhaps 

the circumstance where there is resistance to the Application in toto, 

seemingly on the basis that it is invalid for the failure to serve the 

application pursuant to the NTA.  

41 In any event, when pressed on 29 April 2022 on this issue, counsel for the 

Respondent disavowed any submission that I lacked the jurisdiction to 
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grant the extension of time as sought. The argument put up was simply 

that I shouldn’t. 

42 Relevantly, the Respondents accepted that no validity issue arose, in 

respect of the underlying tenement application.     

43 As a result, and considering the authorities in relation to Molopo and 

subsequent decisions, which I need not restate, I consider it is open to me 

to grant the extension of time upon being satisfied that the extension is 

reasonable in the circumstances.  

44 In coming to a view about what is reasonable, I am able to consider the 

whole of the facts and circumstances presented in this matter. All aspects 

of it fall for consideration when coming to a view as to its reasonableness 

or otherwise.  

45 Furthermore, there is merit in an approach which promotes the purposes 

of the Act in an overall sense.  

46 In this case, the alleged error on the part of the Applicant is plain. Viewed 

in context, that error was seemingly a failure to look beyond registered 

interests to determine if there were any other unknown native title parties 

which or who might reasonably be considered to have an interest, and thus 

possibly be required to be served as a result of the application of the NTA.  

47 As indicated, it is not an obligation expressly arising under the Act.  

48 That error however, has now been rectified in a manner which has 

resulted in a circumstance where the parties most affected by the error, 

plainly do not object to the extension of time.   

49 The provisions of the NTA I am concerned with on this application, exist 

to ensure that persons who might have a native title interest in the land the 

subject of the tenement application are treated with procedural fairness.  
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50 There appears to be no dispute those parties have been served and have 

either now come to terms with the tenement applicant, or declined to take 

any step.  

51 Again, no further prejudice to those parties is identified.  

52 In short, in my opinion it appears that the parties in question have been 

afforded the procedural fairness seemingly required by the applicable 

provisions of the NTA.  

53 That leaves the Corker parties, which plainly wish to take advantage of 

the error which does not impact them directly, to support their own 

resistance to the Applications.  

54 The Corker parties accept that in the event there is a refusal of the 

extension, the Applicant may in effect, start again in respect of its 

applications.  

55 In my opinion, that would not be an efficient use of the relevant 

administrative processes of the Warden’s Court, and the Department, and 

indeed, would be something of a triumph of form over substance in the 

circumstances.  

56 In addition, it would amount to woefully inefficient manner in which to 

approach the underlying application, and their place in the Applicant’s 

wider tenement and mining operations.  

57 Given the absence of any prejudice to the Corker parties, that really leaves 

only the philosophy of “strict compliance” as a basis to reject the 

extension of time application.  

58 It is trite to say there ought be compliance with the legislative 

requirements of the Act. It is also trite to say that strict compliance as an 

unbending rule in all circumstances, can from time to time result in 
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injustice. That is plainly the reason for the existence of provisions such as 

162B of the Act.    

59 Further, this is a matter which is appears to be a yet further manifestation 

of the consequential difficulties associated with the application of the Act 

by the Department in light of Forrest & Forrest Pty Ltd v Wilson and 

Others [2017] HCA 30 (Forrest & Forrest).  

60 The dispute in Forrest & Forrest and the subsequent determination in 

relation to strict compliance, related to an application for a mining lease 

accompanied by a mineralisation report pursuant to section 75(ca)(ii) of 

the Act.  

61 The determination giving rise to requirements for strict compliance falling 

from Forrest & Forrest can, in my opinion, be fairly said to be restricted 

to the application of section 75(2a) and section 75(4a), to an application 

made pursuant to section 75(ca)(ii) of the Act.  

62 The matter before me is quite different and involves, in my opinion, the 

application of a different jurisdictional provision and set of circumstances.  

63 Further, it is not necessarily the case that the comments in respect of strict 

compliance made by the High Court in Forrest & Forrest, apply to all 

other provisions of the Act by way of an extended general principle, nor 

to all other applications for mining tenements generally.  

64 I am fortified in this view by the recent approach taken by his honour 

Justice Tottle, in Wyloo Metals Pty Ltd v Quarry Park Pty Ltd [2021] 

WASC 356 (22 October 2021) whereby issues arising from a broad 

concept of strict compliance were ventilated.  

65 In that matter, a determination was made which was consistent with a 

notion that the principle of strict compliance in Forrest & Forrest is 

(obviously) correct as far as it goes in relation to the provisions which it 



 

2022 WAMW 11  

Page 12 

[2022] WAMW 11 

applies to, and as opined on by the High Court, but does not necessarily 

automatically reach further in respect of all obligations of all parties under 

the Act.  

66 In my respectful view, that view is also entirely consistent with the 

reasons in Forrest & Forrest itself, which at paragraph 64 says the 

following:  

a. “Regrettably the Court of Appeal was not referred to and did not 

consider, the line of authority which establishes that where a 

statutory regime confers power on the executive government of the 

State to grant exclusive rights to exploit the resource of the State, 

the regime will, subject to provisions to the contrary, be 

understood with mandating compliance with the requirements of 

the regime is essential to the making of a valid grant.”  

67 The most relevant aspects of the above reasons in the context of this case, 

are the words “subject to provision to the contrary”. 

68 Section 33 of the Act requires service within the prescribed time.  

69 Section 162B applies to the circumstances, and in my opinion, results in a 

case which is distinguishable from the Forrest & Forrest matter and the 

statement of required strict compliance in respect of the requirement to 

lodge an Application for a mining lease, with a mineralisation report.  

70 As indicated and in any event, when pressed, the Respondent’s accepted 

that I had jurisdiction to grant the extension of time. Thus, the 

Respondent’s reference to Forrest & Forrest, was more as “vibe”, than 

substantive impact. In my opinion it was not a sound basis to resist the 

Application in the particular circumstances presented.   
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71 In the matter before me the relevant provisions to the contrary of the Act 

are sections 33 of the Mining Act, section 162B of the Mining Act, and 

section 24MD of the NTA. 

72 Considering the latter provision first, that provision contemplates an 

uncertainty. It states that where there is no registered body, one way in 

which the obligation created may be met is to serve a different entity.  

73 In my opinion, that requirement cannot be read as exclusive, rather it 

simply provides a manner in which the required notice obligation (under 

the NTA) may be met. It does not preclude it being met in another 

manner, provided it satisfies the obligation to ensure procedural fairness.  

74 Similarly, a strict compliance approach requiring the notice obligations of 

the NTA to be complied with in respect of an unknown body, is not in my 

opinion, consistent with the promotion of the overall purposes of the Act. 

The NTA plainly contemplates that one or more bodies may have to be 

served, and that necessarily, that may require investigation and time. 

75 As a matter of principle therefore, I do not accept a submission that the 

NTA notice obligations arising pursuant to section 24MD of the NTA, are 

not able to be subject to an application pursuant to section 162B of the 

Act were it necessary.  

76 As indicated above, given the concession made by the Respondent that 

there was jurisdiction, it was not fully argued, however it may well be that 

the obligation, properly viewed, is an obligation sitting extraneous to the 

Act in respect of the relevant tenement application process altogether. 

Those however, are matters for a more complete argument on another day.    

77 The circumstances of the case, in my opinion, are matters which fall 

squarely into the sorts of considerations referred to in Molopo, and other 

such cases. 
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78 Most relevantly, in my opinion, the circumstances in this matter are such 

that I consider that the requirements of the NTA in respect of procedural 

fairness have now been met, and there is no prejudice to the remaining 

Corker parties.  

79 Indeed, given the position advanced, namely that an accord has been 

reached between the Applicant and two of the three the native title interest 

group parties (with the third declining to take any step), denying the 

extension of time, which would have the practical effect of directing the 

Applicant to recommence the underlying applications, could only result in 

actual prejudice, expense and complications for those parties, for no 

sensible reason.   

80 In the circumstances the nature and extent of the delay is long. In the very 

particular circumstances presented however, and when all of those 

circumstances are considered, I find the extension of time to be reasonable 

and will make the required Order. 

81 At the hearing on 29 April 2022, I invited submissions in respect of any 

other matter, however no other matters were raised. Accordingly, the 

Orders I will make are that the extensions of time sought in the 

Applicant’s Applications are granted.   

 

 

________________________________ 

Warden Tom McPhee 

9 May 2022 


