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Introduction 

 

1 I have before me an interlocutory application dated 8 October 2021 by the 

Applicant in this matter.  

2 The Application seeks orders as to costs of an incidental to the proceedings 

incurred after 19 November 2020, to be taxed if not agreed, and further that 

the Respondent pay the Applicant’s costs of an incidental to the costs’ 

application (the Application). 

3 The Application relates to the decision of his Honour Warden O’Sullivan 

(as he then was) in the Mining Registrar at Karratha and Forrest & 

Forrest Pty Ltd v Onslow Resources [2021] WAMW 13, delivered on 23 

August 2021. These reasons should be read with those ones.  

4 Relevantly, in that matter, the Applicant succeeded in an Application for 

Forfeiture (the Substantive Application). 

5 Following the determination of that matter, his Honour Warden O’Sullivan 

took a different position, and as a result, it falls to me to determine the 

Application. 

6 The matter was listed for 3 May 2022 and proceeded on that day.  I reserved 

my decision. 

7 In summary, I have made a determination that the Application should fail.  

8 My reasons for doing so are set out below.  

9 As a result of those reasons I make the following orders:- 

a. The Applicant’s application dated 8 October 2021 be dismissed; 

b. The parties each bear their own costs in respect of all outstanding costs 

of the proceeding; 
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c. I will hear the parties as to any further consequential orders which 

might be sought. To that end, on publication of these reasons, the 

parties should confer as to any further consequential orders which 

might be sought. If no agreement can be reached, Minutes and a short 

submissions from each of the parties should be filed within 7 days of 

the date of publication of these reasons, failing which the matter will 

stand completed with each party to bear its own costs of the 

Application. 

Background 

10 The background in relation to this dispute is said to be important. 

11 As indicated above, this Application arises following the decision of his 

Honour, Warden O’Sullivan, in Mining Registrar at Karratha and Forrest 

& Forrest Pty Ltd v Onslow Resources [2021] WAMW 13 (the Reasons).  

12 The relevant facts and circumstances of the matter are set out in his Honour 

Warden O’Sullivan’s decision at [1]-[8] of the Reasons. 

13 At this point I will pause to note that it is a somewhat unusual situation in 

the sense of me sitting to determine the costs of a matter that I have not 

heard. 

14 At the hearing before me, the Application was supported by an affidavit of 

the Applicant’s solicitor, Mr David Michael Benson, sworn 7 October 

2021.   

15 In addition to that affidavit, I received submissions from the Applicant 

dated 12 March and 5 April 2022.  The Respondent filed submissions dated 

23 March 2022, but did not adduce any evidentiary material on the costs 

Application. 
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16 In the circumstances that left me in the somewhat difficult position of 

having to determine the Application in the absence of having heard the 

matter.   

17 During the course of the hearing I indicated to the parties that I considered 

it may be appropriate for me to have regard to the transcript of the trial. 

18 The Applicant resisted that notion, indicating that it was not necessary for 

me to delve into the minutia of the conduct of the trial and coming to a view 

on the Application.  The Applicant’s initial position was that having regard 

to the fact of and nature of the Reasons, there was sufficient basis for me to 

come to a view on the Application. 

19 The Respondent firmly stated that it was appropriate to have regard to the 

transcript when coming to a view as to the nature of the Application.  That 

was particularly so given the position put by the Respondent, that it may be 

appropriate for an order for apportionment to be made as a result of the 

nature and conduct of the hearing itself. 

20 During the course of the hearing on 3 May 2022, I came to the view that it 

was appropriate for me to have regard to the transcript, if for no other reason 

than to be able to effectively determine the outcome in respect of the 

Respondent’s submissions as to apportionment. 

21 As a result of that determination, I made a direction at the completion of 

the hearing on 3 May 2022 that the parties would provide me with a copy 

of the transcript of the hearing. 

22 That was done late on 3 May 2022 and an electronic copy of the transcript 

was provided to me. 

23 In coming to my views as to costs I have had regard to the content of the 

transcript and through that, the conduct of the trial.   
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24 It is not appropriate, desirable or permissible for me to go behind the 

reasons of his Honour Warden O’Sullivan in respect of the findings that he 

made on the Substantive Application.  I do not do so.   

25 Rather, in the exercise of coming to a view as to the outcome of the 

Application, I have regard to the transcript and the  

Reasons to place those Reasons into an appropriate context so as to enable 

me to come to an informed view on the various matters raised on the 

Application. 

The Substantive Application 

26 It is immediately apparent from the Reasons that the matter in question was 

a hard fought one. 

27 In broad terms it involves the Applicant, in effect, defending (with 

enthusiasm) the integrity of its pastoral leases against the Respondent, a 

mining tenement holder. 

28 The Respondent was previously the holder of a miscellaneous licence 

which traversed the land also subject to a pastoral lease held by the 

Applicant.   

29 The Applicant, as noted in the Reasons was not the only applicant for 

forfeiture.  The Department of Mines, Industry Regulation and Safety (the 

Department) made an application for forfeiture first in time, as a result of 

the circumstances detailed in the Reasons. 

30 It appears that the Department did not participate in the hearing of the 

Substantive Application, thought the Applicant pressed the breach of 

condition originally raised by the Department.  

31 Ultimately, at the hearing of the Substantive Application, it appears that 

three bases of the forfeiture application were advanced by the Applicant.  
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32 It appears that the Applicant, of its own volition, took steps to take up the 

conduct of the forfeiture application from the Department completely. 

33 For reasons set out in more detail below I infer from that circumstance 

alone, that the Applicant had a significant interest in the successful outcome 

of the Substantive Application. 

34 It is apparent, as indicated, that there were three bases of the forfeiture 

application.  They were as follows:- 

(a) A failure by the Respondent to put in place a required (by condition 

on the grant) environmental bond, which amounted to a breach of a 

condition; and or,  

(b) A failure by the Respondent to provide an environmental report that 

was required under conditions; and or, 

(c) An allegation that the Respondent had failed to notify the Applicant 

as to the use of the relevant miscellaneous licence, which was also a 

condition of the grant of that license. 

35 As will be apparent from the Reasons, the Substantive Application 

succeeded on the first two grounds, however the learned Warden was not 

satisfied as to the third.  

36 It is also to be noted that the Respondent effectively admitted the breaches 

of the condition as detailed above in [34(a)] and [34(b)] above, but resisted 

the Substantive Application on the basis of a failure to notify the Applicant, 

as detailed in paragraph [34(c)] above. 

37 It appeared therefore, that the substance of the dispute before Warden 

O’Sullivan was in effect twofold.   
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38 Firstly, a dispute as to ground described in [34(c)] above, and then secondly 

a dispute as to the consequences of the breaches which had been admitted, 

and or might have been made out.   

39 In the circumstances, the Respondent resisted a submission that the 

breaches ought lead to a forfeiture of the tenement in question, which was 

the position advanced by the Applicants. 

40 Ultimately, the learned Warden determined that the breaches made out, 

namely those in those in [34(a)] and [34(b)] above, were of sufficient 

gravity to warrant forfeiture, and so recommended. 

41 It is in that context that the matter returns to me on the question of costs. 

The Application 

42 The application for costs is brought squarely under Reg. 165(2) of the 

Regulations. 

43 The Applicant’s position, in broad terms, is that the Regulation in question, 

ought be read as providing a general discretion to the Warden to make an 

award for costs for forfeiture applications (being applications under 

Division 2 of the Mining Act) and that that power, under Reg. 165(2) is 

what may be broadly described as a complete and general discretion in 

every case.   

44 In this context the Applicant submits that I ought make an order for costs 

against the Respondent in broad terms on three, as I understood it, grounds.  

They were as follows:- 

(a) The fact of a what was described as a “Calderbank” offer made on 

13 January 2019; 

(b) The conduct of the Respondents in an overall sense in defending a 

number of interlocutory matters; 
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(c) The overall conduct and general behaviour of the Respondent, in what 

might broadly be described as their tenement management in respect 

of the tenements which impacted upon the Applicant, and the findings 

of other Wardens on the matters as to the conduct of Mr Slater of the 

Respondent. 

45 At the hearing on 2 May 2022, counsel appearing for the Applicant was 

pressed on whether it was advanced that the conduct of the Respondent 

amounted to vexatious conduct, or that the conduct of the defence was 

unreasonable, in the sense of the manner in which that terminology is used 

in questions of costs generally. 

46 At the hearing on 2 May 2022, counsel for the Applicant expressly 

disavowed a notion that it was being advanced that the conduct of the 

Respondent was unreasonable or vexatious. 

47 Furthermore, it was not suggested, that the principle of “costs follow the 

event”, ought be applied in this context.   

48 Rather, the Applicant’s position was simply that there is no, what might be 

described as, starting point, for costs arising from Regulation 165(2) and it 

was simply a general discretion to be determined in each case. 

49 Thus the Applicants position was that they considered that the Respondents 

conduct of the matter was not vexatious, though should be considered to 

give rise to the exercise of a discretion on costs.  

The Respondent’s Position  

50 The Respondent unsurprisingly, called in aid Reg. 165(1) of the 

Regulations.   

51 The Respondent’s position is that the starting point of the proper 

construction of the relevant provisions of the regulations is for each party 
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bear their own costs as a result of the particular circumstances arising under 

the Mining Act, and in particular applications for forfeiture specifically. 

52 Furthermore, the Respondent argued that none of the three matters raised 

by the Applicant, amounted to a basis for the award of costs to the Applicant 

in this case.   

53 Specifically, the Respondent asserted: 

(a) There was no ‘offer’ to be found in the “Calderbank” offer referred 

to, and its rejection was reasonable, and therefore it provided no basis 

to depart from the starting point on costs; 

(b) That the conduct of the Respondent in the litigation in respect of the 

interlocutory matters could be regarded as reasonable and therefore it 

provided no basis to depart from the starting point on costs; 

(c) That the broader conduct or general behaviour allegations made 

against the Respondent and the nature of the behaviour and conduct 

of Mr Slater was simply not a basis to make an award for costs in 

respect of this specific matter which went to hearing. 

54 In those circumstances I understood the initial position of the Respondent 

to be that there ought be no order as to costs, or that the parties should bear 

their own costs in all respects, including on the interlocutory dispute before 

me. 

55 Alternatively, I understood the Respondent to advance a submission to say 

that were I minded to order costs against it, in a circumstance where 

admissions had been made in respect of two of the three alleged breaches 

of the mining lease and the Applicant had failed on the conduct of the third 

limb, which was the only contested limb as to what might be broadly 

described as liability, that there ought be an exercise in apportionment in a 

broad sense.   
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56 I understood this to mean effectively, that if I was moved to make a costs 

order against the Respondent it ought be that the costs associated with the 

conduct of the third limb of the attack upon the Respondent’s position 

which failed, ought to be excluded from the costs order. 

Jurisdictional Issues 

57 This matter raises an important point of statutory construction concerning 

Reg. 165 of the Regulations. 

58 In addition, there appears to be a degree of conflicting authority, though for 

reasons below, in my respectful opinion, the conflict in authority is more 

illusory than of substance. 

59 As a result, I will set out the relevant provision. I will set out Reg. 165. 

165. Costs 

 (1) Except as ordered under this regulation, regulation 139 or 142, each party is to bear the 

party’s own costs. 

 (2) In addition to the power to award costs under regulations 139 and 142, a warden hearing and 

determining proceedings under Division 2, including interlocutory applications related to 

those proceedings, may make an order for a party’s costs to be paid by another party. 

 (3) One order under subregulation (2) may be made in relation to 2 or more proceedings heard 

and determined on the same occasion under Division 2 even if those proceedings are not 

joined. 

 (4) Subject to subregulation (6) and in addition to the power to award costs under regulation 139, 

a warden hearing and determining proceedings under Division 3 may make an order for costs 

against a party if the warden is satisfied that the party — 

 (a) frivolously or vexatiously commenced or defended the proceedings, or any step in the 

proceedings; or 

 (b) otherwise occasioned undue delay in the proceedings. 

 (5) One order under subregulation (4) may be made in relation to 2 or more proceedings heard 

and determined on the same occasion under Division 3 even if those proceedings are not 

joined. 

 (6) If a warden makes an order for the payment of costs, those costs shall be in accordance with 

the scale of costs set out in Schedule 4. 

 (7) The Magistrates Court (Civil Proceedings) Rules 2005 Part 15 Division 1 apply in relation to 

proceedings with the necessary modifications and, in particular, references in those rules —  

 (a) to a case are to be read as references to proceedings under this Division; and 

 (b) to the court are to be read as references to the warden; and 
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 (c) to the registrar are to be read as references to the mining registrar; and 

 (d) to a judgment are to be read as references to a determination of the warden under 

this Division; and 

 (e) to an approved form are to be read as references to a written form; and 

 (f) to court and bailiff fees are to be read as references to fees prescribed in Schedule 2 

item 22. 

 [Regulation 165 inserted: Gazette 9 Mar 2007 p. 899-901; amended: Gazette 15 Jan 2010 

p. 136; 24 Jun 2011 p. 2511-12.] 

 

60 In coming to a view as to the proper construction, there is a need to apply 

the accepted approach to statutory interpretation. In, for example, 

Goldrange Pty Ltd v Western Australian Planning Commission [2018] 

WASC 350 (14 November 2018) a (with respect) helpful summary of the 

approach to be taken on questions of statutory construction was provided; 

per Quinlan CJ at [60 – 61])), whilst of course, keeping in mind the 

overarching purpose of the provisions of the Act, as discussed for example 

in Re Minister for Resources; Ex parte Cazaly Iron Pty Ltd (2007) 34 

WAR 403 at per Pullin JA at [21]-[25] and Commissioner Of State 

Revenue v Abbotts Exploration Pty Ltd [2014] WASCA 211 (14 

November 2014) (Abbotts) per Buss P from [56]. 

61 There does not appear to be any superior Court authority directly on the 

application of Regulation 165(2) of the Regulations. There are two 

pertinent decisions of my brother Wardens, in Brosnan and Ors v Meridan 

[2013] WAMW 1 and Landtec v Dixon and Ors [2016] WAMW 8, which 

in broad terms support the Respondent’s contentions, and one, being Glenn 

Alan Haythornthwaite v Siberia Mining Corporation Pty Ltd [2016] 

WAMW 11, which appears to support the position of the Applicant. 

62 Considering the above approach, it is therefore important to identify 

whether there is any material difference in the positions being advanced by 

the parties. 
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63 During the conduct of the hearing on 2 May the Respondent expressly 

accepted that it was open to me to make an order for costs under Reg. 

165(2).   

64 The Respondent effectively accepted that there is a discretion in that 

regulation to make an order for costs.  What the Respondent submitted, in 

answer to the Applicant’s position was that the starting point for an 

application for costs in the jurisdiction in question (namely the forfeiture 

jurisdiction), was that there be no order for costs as a result of the operation 

of Reg. 165(1). 

65 The Applicant’s position, as outlined above, was that Reg. 165(1) has no 

work to do when I am coming to a view as to how to apply Reg. 165(2). 

66 That submission was based on a view arising from the High Court of 

decision of Ship "Shin Kobe Maru" v Empire Shipping Company Inc 

[1994] HCA 54; (1994) 181 CLR 404 (9 November 1994) which was put 

up as a basis to say that the provisions ought not be read as creating a 

general limitation. 

67 Relevantly, at 421 (or [29]): 

a. “29. Not only do the matters upon which the argument for YSL relied 

not support the construction for which it contends, but two other 

matters tell strongly against a reading down of s.4(2)(a) and (b). The 

first and more significant is that a statutory definition should be 

approached on the basis that Parliament said what it meant and 

meant what it said. The consequence of that is that a definition 

should be read down only if that is clearly required ((31) See Police 

v. Thompson [1966] NZCA 11; (1966) NZLR 813 at 818.) as, for 

example, if it is necessary to give effect to the evident purpose of the 

Act ((32) See Australian Softwood Forests Pty. Ltd. v. Attorney-

General (N.S.W.); Ex rel. Corporate Affairs Commission [1981] 
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HCA 49; (1981) 148 CLR 121 at 130 per Mason J. See also Slonim 

v. Fellows [1984] HCA 51; (1984) 154 CLR 505 at 513 per Wilson 

J.). The second is that s.4(2)(a) and (b) form part of a jurisdictional 

definition, in the sense that the definition of "proprietary maritime 

claim" serves to identify an area of jurisdiction conferred on or 

vested in the courts referred to in s.10 of the Act. It is quite 

inappropriate to read provisions conferring jurisdiction or granting 

powers to a court by making implications or imposing limitations 

which are not found in the express words ((33) See FAI General 

Insurance Co. Ltd. v. Southern Cross Exploration N.L. [1988] HCA 

13; (1988) 165 CLR 268 at 283-284, 290. See also Knight v. F.P. 

Special Assets Ltd. [1992] HCA 28; (1992) 174 CLR 178 at 185, 

202-203, 205.). 

b. 30. There is no indication in the express words of s.4(2)(a) and (b), 

much less a clear indication, that the expression "a claim ... relating 

to ... ownership" of a ship should be read down in a way that would 

exclude a claim by which a plaintiff asserts rights which involve or 

may involve another's ownership. The argument to that effect must 

be rejected.” 

68 Thus it is submitted by the Applicant that because the ‘limitation’ so 

described, is to be found in Regulation 165(1), and not in Regulation 

165(2), I ought not read it in the manner advanced by the Respondent.  

Authority  

69 As indicated, there were three cases referred to by counsel in the matter, 

which touch upon the issue.  

70 In Brosnan and Ors v Meridan [2013] WAMW 1, the learned Warden 

Calder was faced with a similar situation. At [10] of those reasons, it is 

revealed that the unsuccessful applicant for forfeiture in that case, resisted 

a costs order by in effect, mounting the same argument mounted by the 
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Respondent in the case before me, namely that Regulation 165(2), needed 

to be read subject to Regulation 165(1). In expressing his view, the learned 

Warden said, at [14]: 

a. I agree with the submission of the Applicants that before the general 

rule expressed in r. 165(1) of the Regulations should not be applied 

the Warden must find there are circumstances, whether they are 

described as exceptional or not, that justify such a departure. 

71  In Landtec v Dixon and Ors [2016] WAMW 8, the learned Warden Wilson 

applied Brosnan, but added at [14]: 

a. “… but also, in my opinion, because an applicant for forfeiture who 

advances the policy of self-policing under the Act and is successful 

should not be left with significant legal costs for having done so 

where circumstances existing in the conduct of the proceeding that 

warrant an order for costs being made in their favour.” 

72 In my opinion, Warden Wilson’s construction or approach, (in particular in 

respect of the passage underlined above) is not materially different to that 

of Warden Calder. Both, in my opinion, focus on circumstances existing in 

the conduct of the proceedings, warranting an order. 

73 In Glenn Alan Haythornthwaite v Siberia Mining Corporation Pty Ltd 

[2016] WAMW 11 Warden Hall said, it he context of an Application for 

security for costs, at [20]: 

a. “It was submitted by counsel for Mr Haythornthwaite that following 

the decisions of Warden Calder in Brosnan v Meridian Mining Ltd 

[2013] WAMW 1 and Warden Wilson in Landtec Pty Ltd v Dixon & 

Others [2016] WAMW 8, that costs under reg 165(2) are only to be 

awarded if there are circumstances that justify a departure from 

regulation 165(1). I do not accept this interpretation and prefer the 

interpretation in “Hunt on Mining Law in Western Australia” 
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[Hunt, Kavenagh and Hunt: 2015; 5th Edition, Federation Press] at 

[14.1.12] that “the better view is that normally a successful party 

would be entitled to costs unless there are circumstances that justify 

a departure”. 

   

74 In respect of the determination of his honour Warden Hall, I note that the 

reference relied upon is by way of a text. The learned authors of that text, 

in the passage referred to, simply refer to it as the better view.  

75 In my opinion, there are two answers to the difficulty created by the 

decision of Warden Hall in context. The first is that it is distinguishable, as 

it was an application for security for costs, and not an application for costs 

pursuant to Regulation 165(2).  

76 The second, and in my opinion, more pertinent observation, is that the 

“preferred view” of the learned authors of the text, appears with respect, to 

be based largely upon a generalised notion of the appropriate order for 

costs, being that they should follow the event. Thus the emphasis is placed 

upon the outcome of the application, and a desire to ensure that a successful 

party is not left out of pocket.  

77 Understood in this way, in my very respectful view, the error in the 

“preferred position” becomes clear. It simply seeks to ignore the words in 

Regulation 165(1), which I have referred to above in [59], and proceeds on 

an assumption that as a matter of construction, Regulation 165(1) can have 

no bearing on the interpretation of Regulation 165(2).  

78 Whilst the views expressed by the learned authors of the text are easily 

understood, and on one view, entirely reasonable, sensible and practical, 

those views cannot, in my opinion, overcome the wording of the Regulation 

itself.  
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79 In short, had Parliament sought to impose a notion that costs follow the 

event in forfeiture applications, it could have been drafted so. It was not.  

80 As indicated, in any event, I consider I may distinguish the decision of 

Warden Hall, and do not consider myself compelled to follow the reasoning 

contained therein.      

Determination on the Construction of Regulation 165 (2)  

81 In my respectful opinion the statements of the High Court in Shin Kobe 

Maru referred to above, are obviously correct as far as they go however, in 

my view they are not applicable in this case. 

82 The Applicant seeks to rely on the passage highlighted above, at [67(b)], to 

advance its position. Relevantly however, in my opinion, the Regulations 

in question are not silent on the question of the limitation. Rather, there is 

a clear limitation in Regulation 165(1). Further, it cannot be disputed that 

the Regulations must be read coherently as a whole, and not as a collection 

of piecemeal provisions, in an effort to give effect to the underlying purpose 

of the Act, in accordance with the approach referred to above in [60].  

83 In Shin Kobe Maru, there was a dispute between the parties as to the use 

of a defined term, to limit a different jurisdictional provision. That is not 

the same scenario as the case before me.  

84 That is because the particular wording of the relevant provisions of the 

Regulations, in my opinion, cannot be read in any other way other than 

compelling a conclusion that Reg. 165(1), applies in an overarching sense 

to the balance of the entirety of the Regulation. In short, I consider it is an 

express statement providing a starting point for the jurisdiction on costs.  

85 In my view, this conclusion is compelled by the words, “Except as ordered 

under this regulation” found in the first part of Reg. 165(1).  
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86 The second part of the Regulation states what can only be regarded as the 

standard order to be applied, unless one of the exceptions are enlivened by 

the operation of the first part of the Regulation.  

87 In my opinion it is not open to read that provision in any other way other 

than conjunctively with the balance of the provisions under Reg. 165.  

88 To seek to read the balance of Regulation 165 (ie, Regulations 165(2) – 

(7)), in the absence of Regulation 165(1) creates significant tensions as a 

matter of principle as to how the balance of the Regulation operates.  

89 The most obvious example, is Regulation 165(4), which in order to be 

properly understood, simply must be read with Regulation 165(1). 

Furthermore, and in respect of a matter I will return to later in these reasons, 

Regulation 165(6) must be taken to be read with the balance of the 

Regulation, and applicable to all the circumstances referred to. It simply 

cannot operate in isolation, in a manner that the Applicant contents 

Regulation 165(2) should.   

90 As a result, it appears to me on reflection, that the Applicant was advancing 

a submission that Regulation 165(2) ought be severed from 165(1), but 

implicitly remained bound by Regulation 165(6). 

91 The alternative construction, namely that Regulation 165(2) is read subject 

to Regulation 165(1), is far simpler, does no violence to the text of the 

subsidiary legislation, and furthermore, in my view, is a construction is 

entirely consistent with the objects and purposes of the Act. 

92 It creates, consistent with the construction advanced by the Respondent, a 

clear statement as to the starting point for costs orders in forfeiture 

applications, namely, that each party bear their own costs.   
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93 If that position is accepted, then parties’ generally approaching forfeiture 

applications have a good understanding of what the cost position is likely 

to be in an ordinary case. 

94 In that regard also this is not so different from the manner of operation of 

Order 66 Rule 1(1) of the Rules of the Supreme Court WA 1971, which 

expressly detail that the usual consequences of a litigation are that, 

effectively “costs follow the event”.   

95 At the hearing on 2 May 2022, counsel for the Applicant was pressed as to 

whether the submission was being made that the construction sought really 

was that “costs follow the event”.   

96 That was expressly disavowed, although no alternative was put up other 

than there was a general discretion arising under Reg. 165(2).  In short, a 

contention was advanced that the position as to costs in all forfeiture matters 

required a consideration without regard to a general position. I note in 

passing that is not a reflection of the preferred position of the learned 

authors of the text referred to, who, in my respectful opinion, advance a 

construction that the usual order ought to be consistent with that found in 

Order 66 r 1(1) of the Rules of the Supreme Court 1971 WA, referred to 

above.   

97 In my opinion the Applicant’s submission leaves, in effect, a void of the 

unknown, into which all forfeiture applications would necessarily be 

compelled to advance after completion.   

98 In my opinion a construction which leads to that void, is inconsistent for 

the general purposes of the Act as to certainty, and, furthermore, as 

indicated above, is not consistent with the express words of the Regulation.   

99 Accordingly, I reject that submission and expressly uphold the submission 

of the Respondents.  
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100 It follows that, in my opinion, the appropriate manner in which to interpret 

Reg. 165(2), in relation to a forfeiture application, is the starting point for 

all matters, is that each party bear their own costs, as a result of Reg. 165(1). 

That view is consistent with Brosnan and Landtec (supra).  

101 I furthermore consider that Reg. 165(2) grants to a Warden sitting 

administratively a discretion to award costs in an appropriate circumstance. 

102 It is apparent from the wording in Reg. 165(2) and in particular the last part, 

referring to “may make an order for a party’s costs to be paid by another 

party”, that the discretion is a broad one.   

103 Further, given Reg. 165(4) refers to (in the context of Division 3 

proceedings) vexatious conduct as a basis for costs, and Reg. 165(2) does 

not, I do not consider that that requirement applies to the discretion under 

Reg. 165(2), nor do the reasons in Brosnan or Landtec suggest so. 

104 In this respect, at the hearing on 2 May 2022, during the course of 

submissions, counsel for the Applicant asked when pressed, somewhat 

rhetorically, what would be a sufficient basis to make a costs order under 

Regulation 165(2). 

105 In my opinion, given the clear breadth of the discretion, it is not appropriate 

to seek to delineate a set of rules in an effort to fetter what must be regarded 

as a broad discretion. 

106 Rather, each case should be approached on its own merits and 

considerations given to the facts and circumstances and a determination 

made as to whether it’s appropriate to make a costs order or not, which 

departs from the starting position of each party bearing their own costs. 

107 In this context however, when considering the answer to counsel’s 

rhetorical question, I consider it is appropriate to note that regard may be 

had to the general principles of costs falling from judicial considerations.  
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That said, I note that a Warden sitting administratively must of course be 

mindful of the fact that the administrative decision-making processes are 

different contextually from judicial ones.   

108 Thus it is not appropriate to simply restate costs principles determined 

from, for example, Supreme Court litigation, as a basis for making a costs’ 

orders pursuant to Regulation 165(2). 

109 It is in this context that I now make my determination in this matter, on the 

particular Application under the headings below. 

Matters to be Determined in this Application 

110 As a result of my determination as to the proper construction of 

Reg. 165(2), it then falls to me to apply that Regulation, to the facts and 

circumstances of this case in light of the position advanced by the 

Applicant. 

111 The first issue to consider is the nature of the so-called “Calderbank” letter.  

112 The reference to a “Calderbank” letter, is now so commonplace in 

litigation, that it might be regarded as a usual part of any litigation. 

Relevantly, it may be said to be an offer of compromise on a without 

prejudice basis, the rejection of which may be relied upon on questions of 

costs, by the offering party.   

113 The “Calderbank” letter in this matter, is a letter dated 19 January 2021 

found in the affidavit of David Michael Benson sworn on 7 October 2021. 

114 It is a letter written “without prejudice save as to costs” and purports to be 

a “Calderbank” letter in accordance with those well-known principles as 

raised in Calderbank v Calderbank  [1975] 3 All ER 333. 

115 Relevantly, in substance, the letter notes the fact of the evidence filed by 

the Applicant in the substantive proceedings, refers to the admissions made 



 

2022 Wamw 13 

Page 22 

[2022] WAMW 13 

by the Respondent in relation to the breaches and asserts that in the 

Applicant’s view an order for forfeiture would be made.   

116 It then goes on to make the “without prejudice” offer, on the following 

terms:- 

1. Onslow Resources consents to an order being made that L08/143 

is forfeited pursuant to s 96(2)(b) and (96)(2)(bb) of the Mining 

Act; and 

2. There be no order as to costs. 

117 It is then said that the offer is made on a “without prejudice save as to costs” 

basis and remained open until 2 February 2021. 

118 The penultimate paragraph reads as follows: 

In the event that your client rejects the Offer (or does not accept it) 

and our client ultimately succeeds in the proceeding, our client will 

seek a cost order against your client (including on an indemnity basis 

from the date of rejection or the expiry of the Offer) on the basis that 

the failure to accept the Offer was unreasonable. 

119 There are a number of things to be said about the content of this letter. 

120 The relevant principles in relation to Calderbank v Calderbank  [1975] 3 

All ER 333, as applicable in the Western Australian judicial context, may 

be seen from their application in any number of cases.  

121 Leading authorities, such as Ford Motor Company of Australia Ltd v Lo 

Presti [2009] WASCA 115; (2009) 41 WAR 1, have been recently applied 

in matters such as in De Kauwe v Cohen [No 4] [2022] WASC 35.  

122 Relevantly, the rejection of a "Calderbank" letter does not of itself create 

an entitlement for a special costs order, see Optus Networks Pty Ltd v 

Leighton Contractors Pty Ltd [2002] NSWSC 450 at [94] and Templeman 

J in Eastland Technology Australia Pty Ltd & Ors v Whisson & 

Ors [2002] WASC 150 (supplementary decision given 30 August 2002).  

123 In Optus Networks, Hunter J said at [94]: 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASCA/2009/115.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282009%29%2041%20WAR%201
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2022/35.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2002/450.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2002/450.html#para94
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2002/150.html
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a. "The role of offers of compromise as a factor in the exercise of 

discretion has been the subject of numerous cases, one of which is 

that of Hamilton J in Cumming v Sands [2001] NSWSC 706 in 

which his Honour expressed the approach to offers of compromise 

in that context as follows: 

i. The parties agree (correctly) that the critical 

question is whether the first defendant has 

acted unreasonably in refusing to accept the 

plaintiff's offer of settlement. In determining 

this the court looks to all the circumstances of 

the case: see Nobrega v The Trustees of the 

Roman Catholic Church for the Archdiocese 

of Sydney (No 2) [1999] NSWCA 133 [20], 

[21]; SMEC Testing Services Pty Ltd v 

Campbelltown City Council [2000] NSWCA 

323 [37], [43] and [85]. In the latter case 

Giles JA said at [37]:' 

ii. The making of an offer of compromise in the form of 

a Calderbank letter(from Calderbank v Calderbank [

1976] Fam 93) where the offeree does not accept the 

offer but ends up worse off than if the offer had been 

accepted, is a matter to which the court may have 

regard when deciding whether to otherwise order, 

but it does not automatically bring a different order 

as to costs. All the circumstances must be considered 

and while the policy informing the regard had to 

a Calderbank letter is promotion of settlement of 

disputes an offeree can reasonably fail to accept an 

offer without suffering in costs. In the end the 

question is whether the offeree's failure to accept the 

offer, in all the circumstances, warrants departure 

from the ordinary rule as to costs, and that the 

offeree ends up worse off than if the offer had been 

accepted does not of itself warrant departure: see for 

example John S Hayes & Associates Pty Ltd v 

Kimberley-Clark Australia Pty Ltd (1994) 54 FCR 

201; MGICA (1992) Pty Ltd v Kenny & Good Pty 

Ltd (1996) 70 FCR 235"." 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2001/706.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/1999/133.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2000/323.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2000/323.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1976%5d%20Fam%2093
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1976%5d%20Fam%2093
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281994%29%2054%20FCR%20201
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281994%29%2054%20FCR%20201
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281996%29%2070%20FCR%20235
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124 In Murcia Holdings Pty Ltd & Ors v City of Nedlands & Ors [1999] 

WASC 270 at par [10], Anderson J referred to two matters of policy which 

are relevant to considerations of indemnity costs: 

a. "In the first place, settlements are to be encouraged. Parties 

should know that if they act obdurately in the face of 

realistic compromise offers, they may have to pay indemnity 

costs. On the other hand, parties should not be placed in 

terrorem by compromise offers. I respectfully adopt the 

reasoning of Lehane J in Flemington Properties Pty Ltd v 

Raine & Horne Commercial Pty Ltd (1998) 83 FCR 

411 where he said that the promotion of the policy of 

encouraging settlements 'does not ... require that an 

applicant who receives any offer and rejects it be at risk of 

an order for payment of indemnity costs should the 

applicant ultimately fail to obtain any relief because it fails 

to make good the cause of action on which it relies. There 

is, after all, a policy against deterring parties from pursuing 

claims to which they reasonably believe themselves 

entitled'." 

 

125 Some of the above statements relate to applications for indemnity costs, 

said to flow from the unreasonable rejection of a Calderbank offer. 

Nevertheless, I consider rationale applied, is relevant in principle to the 

determination to be made under Regulation 165(2).  

126 Relevantly, when considering the nature of a Calderbank offer on an 

application for costs under Regulation 165(2), in my opinion the Warden 

ought consider whether the offer was a reasonable offer of compromise and, 

secondly, whether or not the rejection of it, at the time, was reasonable in 

all of the circumstances presented. 

127 The two questions are not necessarily determined in the same way.  Broadly 

applying the judicial principles referred to above (in an effort to provide a 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/1999/270.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/1999/270.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/1999/270.html#para10
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281998%29%2083%20FCR%20411
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281998%29%2083%20FCR%20411
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rational basis for the exercise of the discretion), it is entirely plausible that 

there could be a reasonable offer of compromise, which was also reasonably 

rejected because of the circumstances presented, meaning there were likely 

no costs consequences to flow from the rejection of the relevant offer. 

128 Such determinations depend entirely on the nature of the case in question 

and the conduct of the parties involved.   

129 The difficulty of the precise balancing act required, however, does not arise 

in this case. That is so for a number of reasons.  

130 First of all, the offer, such as it may be described, is no real offer of 

compromise at all. In effect, what was offered here was that the Respondent 

abandon the defence of its existing mining tenement, and agree to it being 

forfeited. 

131 It is then said that in return for the abandonment of what must be regarded 

as a valuable right or interest, the Applicant would not seek costs against 

the Respondent. The Applicant then adds a threat that if the offer such as it 

is not accepted, an application for indemnity costs order may be made. 

132 It is noteworthy that at the conduct of the hearing on 2 May 2022, counsel 

for the Applicant expressly disavowed any application for an indemnity 

costs order.   

133 That may well have been for the express reason of the drafting of Reg. 

165(6) which makes it, at best, a doubtful proposition that an order for 

indemnity costs could be made by a Warden sitting administratively, 

though that question is not before me.   

134 Relevantly, the nature and content of the letter dated 19 January 2021 

makes no effort to address that doubt, nor what in light of Brosnan and 

Lantec, must have been at least a real doubt as to outcome of any costs 
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dispute, and simply asserts a basis for indemnity costs being the rejection 

of the offer.  

135 In my opinion the letter is therefore classically “in terrorem”. 

136 It is my opinion, in general terms, that a Calderbank offer as relied upon to 

enliven Regulation 165(2) really ought be a genuine offer of compromise.  

Whilst it is not appropriate to determine in this Application what may be 

required to enliven the relevant discretion, I am content to express a view 

that simply demanding that the other side abandon its positions at 

significant detriment to it, in the face of a threat for indemnity costs, is not 

an offer of compromise at all.  Rather, it is a demand to capitulate.   

137 Accordingly, it is my opinion that the letter in question is not a Calderbank 

offer as that phrase is used when determining questions of costs in this case. 

138 Certainly, from the point of view of the position as outlined under Reg. 

165(1), namely that the starting point is an order that each party bear their 

own costs, in my opinion there is nothing in the content of the letter of 

19 January 2021 which compels me to move from what I consider is the 

starting point on costs. 

139 Strictly speaking, I do not need to consider the conduct of the Respondent 

in rejecting the offer, given my determination as to the nature of it.   

140 However, I am content to express a view that the conduct of the Respondent 

in seemingly rejecting that offer, as detailed in the letter contained from the 

solicitors for the Respondent dated 7 September 2021, which was also 

contained in the affidavit of Mr Benson, that the position taken to reject the 

offer was on the basis that the Respondent reasonably believed that the 

resistance to the forfeiture would succeed notwithstanding the admissions 

in relation to the breaches of the relevant conditions. 



 

2022 Wamw 13 

Page 27 

[2022] WAMW 13 

141 It was said by the solicitors for the Respondent that the resistance was 

reasonable in those circumstances. 

142 The circumstances presented by the Respondent to the learned Warden 

were obviously difficult, as they amounted to a direct breach of a promise 

made to the Minister in relation to the ongoing conduct of the tenement in 

question.  

143 However, given the discretionary nature of the determination to be made as 

to gravity at the first instance the Warden, and even more so at the second 

instance by the Minister, it cannot be said, in my opinion, that the resistance 

to the application was entirely futile. 

144 Indeed, when pressed on this issue counsel for the Applicant expressly 

disavowed a submission that the Respondent’s defence of the tenement was 

at any point doomed to fail. Again, I note that I do not consider that 

Regulation 165(2) requires that such conduct be doomed to fail, however it 

would likely be one way in which a party may advance a submission that 

the starting point ought not apply.  

145 Considering the Substantive Application as a whole, it is plain that the 

Respondent elected to fight the battle on the consequences of its failures, 

rather than the fact of them.  

146 The third limb of the attack pressed by the Applicant, was successfully 

resisted. It follows that a view that the Respondent conducted its position 

in a considered manner, making appropriate concessions, is in my opinion 

irresistible.    

147 In my opinion I need not go any further.  The defence of the tenement was 

reasonable in the circumstances, and certainly the rejection of an offer 

which demanded simply the abandonment of the tenement in the face of a 

threat to seek costs which, in all probability the Applicant was not entitled 

to, was entirely reasonable. 
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148 The analysis of the first ground relied upon by the Applicant, in my opinion, 

reinforces the appropriateness that there be no order as to costs in the 

matter.  

149 Further to the “Calderbank” letter, further correspondence was relied upon 

in the written submissions, namely a letter of 1 September 2021, found in 

the Affidavit of Mr Benson, wherein the Applicant sought the Respondent’s 

consent to a costs order.  

150 This is not said to be a “Calderbank” letter, rather it is held out as a basis 

for a finding that the Applicants reasonable conduct, in the face of the 

Respondent’s obduracy, could ground an application for costs pursuant to 

Regulation 165(2).  

151 The difficulty with the reliance placed upon this later letter, is that it neatly 

identified the issue before me for determination.  

152 It was accepted by both parties that there was no binding authority on the 

relevant question of the approach to be taken pursuant to Regulation 165(2).  

153 In the later letter, the Applicant pinned its position squarely on Warden 

Halls decision referred to above, ignoring the earlier decisions of Wardens 

Wilson and Calder, and cited the relevant text.  

154 Relevantly for my purposes, I consider that the Respondents response to 

that letter was entirely reasonable. The response is also found in the Benson 

Affidavit of Mr Benson, and neatly articulated the position taken by the 

Respondent before me.  

155 I have determined the Respondent’s position on the legal question to be 

largely correct, and so the fact that the Respondent did not acquiesce to the 

request to pay costs, in the Applicant’s letter of 1 September 2021, cannot 

be a basis for me to depart from the starting point which I have determined 

applies.  
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The Interlocutory Matters 

156 Turning to the second head of the attack made on the Respondents and their 

conduct of the litigation, I have been asked to give consideration to the fact 

of the interlocutory proceedings which were said to have occurred. 

157 It was said that there were a number of interlocutory disputes between the 

parties which arose in relation to, first of all, a determination by the learned 

Warden to hear the forfeiture application of the Department with the 

forfeiture applications of the Applicants.   

158 The Departments forfeiture applications, as seen from the decision of 

Warden O’Sullivan, related to the first breach referred to in paragraph  

[34(a)] above.  The Applicant replicated that forfeiture basis, and added two 

additional bases (being those identified in paragrpahs [31(b)] and [31(c)] 

hereof). 

159 In that context the Warden seemingly made orders to the effect that the 

matters will be heard together. 

160 It was put by the Applicants before me that the resistance by the 

Respondents to that programming of the matter was a basis for me to order 

costs in respect of the final hearing of the Substantive Application. 

161 Furthermore, it appears there was an interlocutory dispute as to the 

provision of documentation in the answer on a subpoena.  Again, in that 

case, it appears that the Respondent resisted certain orders sought by the 

Applicant. 

162 The first of those matters are detailed in the decisions of Warden O’Sullivan 

of The Mining Registrar at Karratha and Anor v Onslow Resources Ltd 

[2019] WAMW 15. By the Application, the Applicant seeks an order for 

costs as from 19 November 2020. It is noteworthy, that this first 

interlocutory dispute predates that matter. That decision is dated 6 
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December 2019, and at [84], the learned Warden invited further 

submissions as to costs.  

163 In those circumstances, in my opinion I need not go further than that.   

164 Given no orders are sought as to costs in relation to those matters, and they 

pre-date the time period for which the Applicant does seek costs, in my 

opinion it would be entirely erroneous to consider the conduct of the 

Respondent in resisting interlocutory proceedings brought by the Applicant 

at that stage of the proceeding, as a basis for making a costs order in respect 

of the final hearing. 

165 Furthermore, at the conduct of the hearing it was indicated to me that in at 

least one of those proceedings orders for costs had been agreed between the 

parties.  

166 There was no further information before me as to that effect, and I decline 

to speculate as to what might have occurred. If the Applicant wished to rely 

on reserved costs or other such considerations arising from the earlier 

interlocutory skirmishing, those matters should have been placed before me 

in more detail. They were not.  

167 In submissions, the Applicant referred to the second dispute, being the 

subpoena dispute, which was said to have culminated on 21 May 2021. I 

was not provided with any written reasons for the outcome of that dispute, 

nor have my searches revealed any. Further, my review of the trial transcript 

did not reveal any comment as to the nature of that dispute.  

168 Relevantly, in written submissions, the Applicant described the 

Respondent’s position on that issue as a technical dispute. Insofar as I can, 

and based on what was said before me, I infer that the Applicant’s subpoena 

was deficient in form, and leave was required from the learned Warden to 

press it. That leave was granted.  
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169 In any event, again, there is a difference between resisting applications 

brought, where that resistance is reasonable, and in a circumstance where 

resistance is unreasonable, vexatious or doomed to fail.   

170 Again, it was not said by the Applicant that the Respondent’s conduct 

amounted to the latter characterisation, meaning relevantly, there is little in 

it to ground a suggestion that the conduct amounts to a basis to justify a 

departure from the starting point I have previously referred to, other than 

that the mere fact the Respondent was unsuccessful. 

171 Taken by itself, those are not matters which I consider justify a departure 

from the starting point on costs.  

The General Attack 

172 That leaves the final head of the Applicant’s position, being a generic attack 

on the nature and conduct of the Respondent’s compliance with the 

obligations of its tenement holdings generally, and referencing the 

purported obduracy of the of the Respondent in the context of the litigation 

being conducted. 

173 This was perhaps the matter of most contention. Whilst the Applicant 

accepted that the third limb of the attack failed at the Substantive 

Application, it asserted that nonetheless, the work undertaken was soundly 

done, as it was considered by the learned Warden in coming to his view on 

the question of gravity.  

174 That submission was made for two reasons. The first was, as I understood 

it, in answer to the Respondent’s submission as to the appropriateness of an 

apportionment order, and secondly, to support a contention that the matters 

relied upon to advance the third limb, could also properly be taken into 

account on a question for costs of the hearing of the Substantive Application 

in the broadest possible sense.  
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175 In these reasons, having considered the relevant statutory framework 

creates a starting point that each party bare their own costs, and in the 

context where the Respondent did not positively advance a claim for costs, 

and in light of my conclusion, I do not need to further consider the 

submission that the third limb of the Applicant’s attack played an important 

role in the overall outcome of the matter. Given the Applicant lost the 

substantive battle on the 3rd limb of its forfeiture application, it cannot, in 

my opinion, provide a basis for a departure from the starting point on costs.  

176 I further reject the Applicant’s second submission detailed in [174] above. 

177 In making that second submission, the Applicant renewed what may be best 

described as a wholesale attack on a Mr Slater (of the Respondent), as to 

his credibility and capacity to meet required obligations as a tenement 

holder, in the most general manner.  

178 It was put to me that the reason the Respondent had failed as a tenement 

holder and had failed in the numerous disputes heard by different Warden’s, 

was a sound basis for me to exercise an order for costs in this matter.  

179 A number of examples were cited, where my brother Wardens Tavener, 

Maughan and O’Sullivan had been, to put it politely, less than compelled 

by the evidence of Mr Slater and the Respondent.  

180 I reject the submission. The outcome of an application for the costs of the 

Substantive Application, must have, at its core, something in the nature or 

conduct of that hearing.  

181 Whilst Mr Slater’s manifest failings as detailed, as a tenement manager or 

holder no doubt informed the learned Warden O’Sullivan’s ultimate view 

as to the gravity of the breaches in this case, and hence informed the 

consequences, in my opinion that alone is an insufficient basis to also 

impose a costs order on the Respondent, when regard is had to the manner 
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in which the Respondent conducted the opposition to the Substantive 

Applications.  

182 I consider, on the case before me, that that conduct was reasonable. 

183 A determination which would rely upon the fact of a failure by the tenement 

holder to meet the conditions of the tenement grant, to then support a claim 

for costs against the tenement holder, would, in my opinion amount to a 

punitive measure. Further, the emphasis placed on the outcome by such a 

submission, is really, in my opinion, a submission that costs should follow 

the event.  

184 I am fortified in my view when regard is had to the fact of what the 

Respondent has lost. It was not in dispute that in the usual course, where a 

forfeiture application is brought against the holder of a mining tenement, 

that the self – policing aspects of the Act are at play.  

185 In essence, in the event of success on an application for forfeiture, the 

applicant is often well placed to take advantage of the previous holders 

failure, and seek to obtain the benefits offered by the fact of the tenements 

availability.  

186 The Applicant contended before me that that is not this case, and indeed it 

is not. Before me was a case conducted by a pastoralist, against a mining 

tenement holder. However, in my opinion, the same principles apply.  

187 It is self-evident from the circumstances where the Applicant took the 

running of the Department’s application, that the Applicant had an interest 

in the successful outcome of the Substantive Application. It is an interest 

which was not able to be commercially quantified, yet nonetheless it was 

pursued with great vigour.  

188 In my opinion that interest is in effect, of the same character as that of any 

other applicant for forfeiture, namely, that the tenement holder is perceived 
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to be an impediment and is sought to be removed. Once removed, the 

applicant for forfeiture can move forward.  

189 In this case, the Respondent lost the tenement upon the Applicants pastoral 

lease. That that has benefited the Applicant cannot be sensibly disputed.  

190 In those circumstances, I reject the submission that I should regard the 

various findings of different Wardens as a basis to impose a costs order in 

respect of the Substantive Application.  

191 As indicated, in my opinion, what is required are facts matters or things 

which justify a departure from the starting point in respect of the conduct 

of the (in this case) Substantive Application, rather than alleged breaches 

on other tenements heard by other Wardens, or generalised notions of poor 

conduct by the Respondent.  

192 Regulation 165(2), in my opinion, requires attention to be paid to the 

conduct of the litigation itself, not the evidentiary conduct of the 

participants which might quite properly inform a determination on the 

question of the gravity of any breach.  

193 As indicated, in my opinion, for an application under Regulation 165(2) to 

succeed, there needs to be something in the case to provide a basis to depart 

from the starting point I have determined is in place.   

194 This case as it was presented to me, in my opinion, provides no such basis. 

Conclusion  

195 As a result of my consideration above, I make the orders referred to in [9].  

196 The final point to note is simply that the Respondent, in written 

submissions, did not seek the costs of the interlocutory application. Whilst 

I consider it is likely that the Applicant would have sought costs had it 
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succeeded, it has not. There would appear no basis at all for the Applicant 

to now seek the costs of the Application.  

197 My preliminary view on any question of costs of the Application, is that 

each party ought bear their own costs. Nevertheless, I have not heard from 

the parties on that question in light of my reasons.   

198 It follows, and solely keeping in mind the overarching obligation I have to 

ensure that parties are given the opportunity to be heard, I make the Order 

in 9(c) above, out of the abundance of caution. If no such further 

submissions are made, the matter will stand completed, with each party to 

bear their own costs of the Application.   

 

 

________________________________ 

Warden Tom McPhee 

18 MAY 2022 


