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1 This is a matter which was listed for hearing commencing on 8 February 2022 

and finishing on 9 February 2022. 

2 The parties had, prior to 31 January 2022, to a large degree prepared the matter 

for hearing and it was ready to proceed. 

3 The matter came before me on 4 February 2022, on an urgent and somewhat 

irregular basis, on what I will describe as a joint application.  

4 Given the commonality of interests expressed to me and for reasons which will 

be apparent from the content of these reasons, I will not specifically identify 

the persons or parties involved, or the moving party.   

5 The urgent nature of it arose following an email to the Court from one of the 

parties representatives, dated 3 February 2022 at 6:56pm. 

6 In that email, the solicitors in question, provided information that one of the 

witnesses, who was a required witness to give evidence at the hearing, was not 

vaccinated against Covid-19. 

7 The solicitor in question had made enquiries with the witness consistent with 

the recent direction in relation to the management of Covid-19 in the Courts, 

sent under cover a public notice circular issued by the Chief Justice of the 

Supreme Court, on 31 January 2022. 

8 That email to the Court then sought urgent consideration and guidance by me, 

as to the appropriate course to take given the imminent hearing dates. 

9 On 4 February 2022 I sat in a regular Warden’s list, at which the representatives 

for both of the parties in this matter were in attendance, though for other reasons 

in other matters. 

10 As a result of their attendance though, I asked practitioners of the relevant firms 

to remain with the Court, and called this matter on for urgent directions at the 

end of my list on 4 February 2022. 



 

WA Prospectors v Bullseye Mining and Broken Hill  5 

[2022] WAMW 4 

11 In the circumstances presented it appeared to me that there were broadly 

speaking two options; the first being that the witness might be permitted to give 

evidence by way of video link, or alternatively the witness give evidence in 

person and I give a direction that all parties within the court including the witness 

wear a mask in a manner consistent with the relevant mandates, and further, that 

I close the Court to the public. 

12 The direction in question, and associated public notice, requires the parties to 

turn their minds to the nature of the issues at hand, with a view to finding an 

appropriate way to enable matters such as this one, to proceed in circumstances 

where the status of a particular witness or other participant, might cause some 

difficulty, or safety concerns for any individuals. 

13 In all of the circumstances presented I will say, that it is of primary concern to 

ensure that individuals who are required to give evidence (or instructions) in a 

particular manner, do so in a manner without fear or favour in relation to their 

capacity to come before the Courts generally. Nevertheless, there are safety 

issues which must also be addressed. A balance must be struck.  

14 As a result, in the circumstances my intent was to achieve a result enabling the 

facilitation of the giving of evidence of the witness in question. 

15 To that end I was assisted by the parties’ representatives who indicated a ready 

desire and capacity to organise a video link for that particular witness, on short 

notice. 

16 During the course of the discussion that ensued as to the appropriate course to 

follow in relation to the matter, a determination was made and largely agreed 

between the parties, that the witness in question could give evidence by way of 

video link, given the unvaccinated status of the individual. 

17 Having reached that point, I thought the difficulty arising in the matter was at an 

end. 
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18 However, shortly after the completion of the list I was approached by one of the 

practitioners for the parties, who had indicated to me that there was a further 

difficulty which had arisen.  It appeared that the issues about an unvaccinated 

participant in the hearing was broader than the parties had originally been aware.   

19 Following the original email to the Court, as well as to the solicitors for the other 

party, it appears that the other party also (subsequently) conducted enquires, 

which revealed a difficulty created by an unvaccinated participant on that side of 

the dispute as well. 

20 I was subsequently advised that the primary instructor for the other party was 

also unvaccinated.  Whilst that individual was not going to give evidence, there 

was a necessity (as advised by the representatives), for arrangements to be made 

to ensure the capacity to give instructions in a timely manner. 

21 In the ordinary course I will say this; difficulties of this kind, which will no doubt 

arise from time to time moving forward, do not ordinarily give rise to a basis to 

vacate an existing hearing date. 

22 I am not persuaded, applying the applicable legal threshold, more particularly as 

was described by the High Court in Aon Risk Services Australia Ltd v 

Australian National University [2009] HCA 27; (2009) 239 CLR 175, recently 

applied by Kenneth Martin J in Sino Iron Pty Ltd v Mineralogy Pty Ltd [No 7] 

[2022] WASC 25 (1 February 2022), that it is at all appropriate to vacate the 

hearing dates in this matter, for the (to this point) reasons identified.  

23 In saying this, I do note (relevant really only to this matter) that the public notice 

in question is dated the 31 January 2022.   

24 For the avoidance of doubt, I will add that for any future matter currently listed 

in this jurisdiction, it is beholden upon practitioners representing the parties in 

those matters to take the necessary timely steps to obtain the detailed information 

required, to ensure that appropriate remote and video link arrangements can be 

made in good time, for participants who might be unvaccinated.  
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25 My preference is for those persons to participate in matters before me remotely 

where possible, for reasons primarily of their safety, and the convenience of 

Court and security staff. 

26 In this respect, I refer also to the decision of JKC Australia LNG Pty Ltd v 

CH2M Hill Companies Ltd [2020] WASCA 38 (30 March 2020), where similar 

issues were canvassed, albeit in the context of an Appeal hearing.  

27 Notwithstanding the differences between Appeal hearings and those at first 

instance, in my respectful view, the observations of the Court in that matter at 

[8], are apposite: 

a. “In the extraordinary circumstances presented by the COVID-19 

pandemic the arrangements provided for in the public notice of 18 March 

2020 are a necessary but proportionate alteration to the normal practice 

and procedure of the court consistent with the due administration of 

justice. Were the submission of senior counsel for the respondents to be 

accepted this court would be unable to conduct any court hearings for an 

indeterminate time. That would be antithetical to the due administration 

of justice in the State of Western Australia and at odds with achievement 

of the goal and objects in O 1 r 4A and r 4B of the Rules of the Supreme 

Court 1971 (WA).”   

28 In my view, the sentiment expressed above, in relation to the public notice of 18 

March 2020, is equally applicable to the circumstances faced now by me in this 

matter (and moving forward generally), in the context of the public notice of 31 

January 2022.  

29 In this respect, it is my opinion that it will not be, save in exceptional 

circumstances, a basis to vacate an existing hearing date in this jurisdiction, to 

say simply that there are difficulties with a witness or other participant who 

might be unvaccinated. 
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30 In the ordinary course applying the above reasoning, it might have been expected 

that I would refuse the application to vacate the hearing dates listed for this 

matter. 

31 However, I have come to the view that there are exceptional circumstances which 

warrant the vacation of the hearing dates in this particular case. 

32 Those exceptional circumstances do not relate solely to the vaccination status of 

any of the witnesses or participants, though those matters added to the 

complexity I am about to mention, give rise to the overall exceptionality of this 

matter, compelling me to vacate the current dates. 

33 That additional matter is the deeply regrettable and unfortunate medical event 

which befell the principal of the firm representing one of the parties.  

34 That information was provided to me by way of Affidavit, and I will not, out of 

deference to the practitioner involved, and the fact it is not a matter in dispute or 

contest (to the very great credit of the opposing practitioner and client involved), 

detail it further, save to say that I accept the serious and unexpected nature of it.  

35 I accept the position to be that the individual in question suffered a severe 

medical event late last week which has caused very significant disruption to the 

preparation and finalisation of this matter for hearing, which is more complicated 

now in light of the need to address the unvaccinated status of a number of the 

participants. 

36 In all of the circumstances therefore I consider it is that matter, coupled with the 

other difficulties created at short notice, which has given rise to the exceptional 

circumstances required to compel me to vacate the current hearing dates. 

37 Again, for clarity, it is my opinion that it is an obligation upon practitioners with 

matters appearing in the list and particularly for matters that are currently listed 

before me for hearing (at the least) in February, March, April and May (and 

likely until further notice) to take the necessary timely steps to obtain the 
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required information from individuals involved in a matter, who might require 

some assistance in the form of video and remote links, so as to ensure the matters 

can proceed efficiently. 

38 In this matter, for the reasons provided above, I vacate the hearing dates listed 

for 8 and 9 February 2022, and direct the parties to appear at a listing mention to 

be held on 7 March 2022, at which a new hearing date will be set.  

 

 

 

_____________________________ 

Warden McPhee 

8 February 2022 


