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Introduction 

 

1 I have before me an Application for a Miscellaneous Licence dated 20 

February 2020, being application number 04/117 (the Application).  

2 The Application is the subject of an objection dated 25 March 2020, 

numbered 574860 (the Objection). 

3 The matter was listed for a four day hearing on 6 – 9 December 2021 

inclusive. Prior to those days, the matter was the subject of a number of 

mentions, where the parties, for want of a better phrase, were skirmishing 

over the final form of the Application and the associated evidentiary 

position.  

4 At one point in the month prior to hearing, the Objector indicated a desire 

to vacate the hearing dates, however in light of the Applicant’s subsequent 

willingness to reduce the extent of the Application, that position was not 

pressed.  

5 Both sides to the dispute filed materials late, immediately prior to the 

hearing.  

6 At the hearing too, in cross-examination, both sides produced materials 

for the purposes of cross examination which had not previously been 

provided in the Affidavit material filed, which could have been.  

7 Such an approach is not conducive to the efficient conduct of matters. 

Parties appearing in this jurisdiction should refrain from producing 

“surprise” cross – examination materials at a hearing.    

8 Both sides filed detailed written submissions, and voluminous Affidavit 

material.   

9 The hearing proceeded on the listed days and I reserved my decision.  
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10 During the course of the hearing, several difficult legal issues were 

ventilated, and leave was granted to the parties to put on a further short 

written submission. The Applicant declined to do so by letter dated 14 

December 2021. The Respondent filed a supplementary submission on 17 

December 2021.   

11 In broad terms I have found for the Applicant, though not in a complete 

manner.  

12 My reasons for doing so are set out below. As a result of my reasons, I 

have made the following determinations.  

a. The Application for a miscellaneous licence is refused, insofar as it 

relates to land upon which the airstrip is located (the Airstrip), said 

land being that land which is subject to condition 15 of the mining 

lease 04/235; principally on the basis that it cannot proceed in the 

absence of a Ministerial consent to the use of the reserved portion of 

the land upon which the Airstrip is partially located.  

b. The Application for a miscellaneous licence is granted in a partial 

manner, applying section 44 of the Act, and granted only insofar as it 

relates to the Applicant having the right to use existing roads as 

identified in the Application for the purposes identified in the 

Applicants Regulation 37 statement, and subject always to the effect 

of sections 91(8) and 85(3) and 117 of the Act, and the express 

reservation of the rights of the Objector to utilise the land for the 

conduct of mining operations on a later date. Given the extremely 

limited use proposed by both parties, the only other condition to 

apply is that the Applicant must meet half of the reasonable 

maintenance costs actually incurred by the Objector, in respect of the 

roads the subject of the Application, from the date of the grant of this 

Application, until the earlier date of its cessation, or alternatively 
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when the Roads become unusable as a result of the Objectors 

subsequent action.  

13 I will add that I would have granted the miscellaneous licence for the use 

of the Airstrip, but for the failure to obtain the relevant ministerial consent 

prior to the hearing of the matter.  

Background 

14 The following background information is taken from the documentary 

evidence tendered and is not controversial.  

15 The location of the land the subject of this dispute is upon Cockatoo 

Island.  

16 Cockatoo Island is located off the Kimberley Coastline of WA. It appears 

the closest regional centre is Derby. It appears to be a remote location, 

with associated difficulty in access.  

17 There appears to have been mining upon Cockatoo Island from as early as 

1913, however with a degree of earnest from approximately the 1950s. 

The island is said to have located upon it, or in it, high quality iron ore 

resources. The grade of iron ore is said to be of particularly high quality.  

18 Mining operations on Cockatoo Island have been undertaken by a number 

of entities in the past, including the well known BHP, and an entity called 

Pluton Resources Ltd. I mention those entities in passing, given a large 

portion of the documentary material attached to the Affidavits, in 

evidence by both parties, was provided so as to demonstrate the respective 

historical chains of title to the respective mining tenements of the 

Objector and the Applicant on Cockatoo Island. 

19 Those chains were of more relevance in respect of the Application as it 

was originally framed, which seemingly included applications for the use 

of property that the Applicant appeared to allege were subject to a title 



 

2022 Wamw 5 [2022] WAMW 5 

Page 7 

[2022] WAMW 5 

claim by it (based seemingly on the historical agreements and chains of 

title), which nevertheless appeared to be located outside the boundaries of 

the Applicant’s tenements.  

20 Given the bulk of the Application in that respect was abandoned 

immediately prior to the hearing, there was then, in my opinion, limited 

further utility in the historical documentation.     

21 Numerous pictorial maps of Cockatoo Island were located in the tendered 

materials. I reproduce a copy of three such images1 in these reasons for 

ease of reference, as Schedule 1. Figure 1 of Schedule 1, shows a picture 

of Cockatoo Island, with the Objector’s tenements marked.  

22 Figure 2 of Schedule 1, shows a closer image, with the general areas of 

particular interest to this matter, marked. Of note, for reasons which will 

become clear through the balance of these reasons, are the areas identified 

as the Switch Pit, and the Magazine Pit.   

23 That picture shows, relevantly, the tenement holdings of the parties and 

various pieces of infrastructure on Cockatoo Island.  Relevantly the area 

marked in blue in Figure 2 as the Historic Seawall Pit, is held by the 

Applicant. 

24 Figure 3 of Schedule 1, shows the complete island, with other tenements 

marked.     

25 In broad terms, the Airstrip in question in the dispute is in the middle 

portion of the island, linked by a limited network of roads to what appears 

to be a port facility of some sort, and several other mining related 

facilities or tenements. 

 
1 See Third Affidavit of Passmore (Exhibit 13), ARP-62 page 79 (Figure 1), and ARP-64 page 113 

(Figure 2) and First Affidavit of Passmore (Exhibit 11), ARP-48 page 611 (Figure 3).  
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26 The Airstrip is what may be referred to as a dirt strip. There was no 

contest that it was effectively an undeveloped regional landing strip, 

suitable only for light aircraft use.  

27 The evidence was that the dirt Airstrip is effectively a graded strip of 

earth, upon which light fixed wing aircraft are capable of landing. There is 

no controlling tower, nor it seems, any significant infrastructure in place. 

It is not sealed with bitumen or concrete or any other hard surface, and 

requires it seems, periodic grading to maintain a roughly uniform surface 

for use.  

28 It is not in dispute that the Airstrip has been located in its current position 

for a considerable period of time and relevantly, predates the current 

holdings of the Objector and the Applicant on Cockatoo Island.  

29 There was undisputed evidence that the Airstrip was what was referred to 

as an unregulated Airstrip, meaning relevantly, that commercial charter 

pilots flying to the island were responsible for the required landing and 

take-off decisions themselves. I will add that despite this (the accepted 

unregulated nature of the Airstrip), the Objector maintained a view that its 

permission was required for the use of the Airstrip, as it sat mostly upon 

its mining lease.        

30 Cockatoo Island appears to also have a tourist operation located at the 

North West tip of the island, again connected to the Airstrip by the road 

network. There was evidence before me that that the tourist operation was 

referred to by the parties as NK5.  

31 There appear to be two mining focused companies which hold existing 

mining lease tenements upon the island, being the Applicant for one, and 

the Objector for the other.  
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32 As will be seen from the images in Schedule 1, the Airstrip is located in a 

manner which straddles several different tenements, which relevantly, are 

held by the Objector.  

33 The road network transits through the land the subject of mining 

tenements held by both parties. 

34 Both parties were said to desire to undertake commercial mining 

operations on their respective mining leases in the future.  

35 It is not in dispute that neither party is undertaking commercial mining 

activities at the time of the hearing, though the Applicant has recently 

undertaken exploration works upon some of its holdings.   

36 Access arrangements and the management of same are serious issues in 

this context, as both parties’ mining leases are located on the remote 

island.  

37 As indicated, the Airstrip is largely located on land the subject of mining 

tenements held by the Objector. Some of the network of roads is located 

on land the subject of mining tenements held by the Objector (the Roads). 

38 The parties have been unable to agree access arrangements in respect of 

the use of the Airstrip and the Roads.  

39 The Objector at the hearing maintained the Applicant is not permitted to 

utilise the Airstrip without its permission, and similarly with the Roads 

which transit upon Objector’s tenements.  

40 There was undisputed evidence before me that the Objector was able to 

utilise the portions of the roads which transited upon the Applicant’s 

tenements without the Applicant’s complaint.  

41 The gravamen of this dispute then, is in light of the failure to agree terms 

for use, the Applicant wishes to obtain a miscellaneous licence to enable it 
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to utilise the Airstrip and the Roads to facilitate efficient access of 

personnel to its mining lease, and the use in any future mining activities in 

respect of its mining lease. 

42 Both parties had engaged in historical discussions with a company called 

KTS Pty Ltd (KTS), an unrelated (to the parties) entity which has been 

conducting work on a proposal to develop the Airstrip for use as a supply 

base and infrastructure hub by the occupants of Cockatoo Island, though 

principally directed at the use by other regional resource exploitation 

participants in the immediate locality. 

43 Relevantly, in furtherance of this development proposal, KTS had 

executed an agreement dated 22 January 2021 with the Objector, titled 

Airstrip Use Agreement (the Airstrip Agreement). 

44 The Objector opposes the Application on the basis, most relevantly, 

alleging that its grant will result in injurious affection to the rights and 

interests it has pursuant to its mining lease holdings.           

The Application  

45 The Application as originally filed, sought the grant of a miscellaneous 

licence pursuant to section 91 of the Act, for the following purposes: 

a. a bore and a bore field;  

b. a pipeline;  

c. a road;  

d. a minesite administration facility;  

e. a workshop and storage facility;  

f. a power generation and transmission facility; and  

g. an aerodrome. 
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46 The Application in its final form before me, sought a miscellaneous 

licence in respect of the use of the Roads and the right to utilise the 

Airstrip.  

The Objection 

47 Initially, the Objection was rather sweeping in nature, and consisted of 

claims of injurious affection to current and future operations, as well as 

what was said to be significant maintenance cost and safety concerns.   

48 Following the crystallisation of issues at the hearing, and after 

consideration of the manner in which the evidence fell out, in my opinion 

the Objection can be said to be properly based on the following: 

a) In respect of the Airstrip, the failure to obtain a required Ministerial 

consent in advance of the Application; 

b) In respect of the Airstrip, what was alleged to be injurious affection 

flowing from the grant of any miscellaneous licence to the future use 

of the Airstrip by the Objector, and specifically, the prejudice caused 

to what was referred to as the KTS Agreement; 

c) In respect of the Airstrip, the likelihood of the parties to fall into 

conflict in the use of the Airstrip, was such as to preclude a grant; 

d) In respect of the Roads, what was alleged to be injurious affection 

flowing from the grant of any miscellaneous licence to the future 

potential use of co-located ore bodies adjacent to and underneath the 

road location referred to as the Switch Pit and the Magazine Pit 

resource bodies; 

e) In respect of the Roads, the likelihood of the parties to fall into conflict 

in the use of the Roads, was such as to preclude a grant. 
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49 The matter was the subject of four hearing days. Both parties were 

represented by Senior and junior counsel, with instructing solicitors. I am 

grateful for the assistance provided by Senior Counsel for both parties.  

 

Jurisdictional Issues 

50 There was no dispute as to the fact of the Warden’s jurisdiction to address 

the Application. Pursuant to section 91 of the Act, the Warden has 

jurisdiction to grant a miscellaneous licence, in a manner consistent with 

the requirements of the Act.  

51 Where a jurisdictional issue was raised however, was in the circumstance 

whereby a portion of the land the subject of the Application, was also the 

subject of a title reservation. The relevant portion of land is identified as 

being part of Temporary Reserve 70/1147 (the Reserve), which relevantly, 

includes land upon which a not insignificant part of the Airstrip is 

situated.  

52 That reservation arises from the operation of the (now repealed) Mining 

Act 1904 WA, section 276, which provides relevantly, that the Minister 

may create a temporary reserve of any Crown land from occupation.  

53 That provision also provides for the grant of consent by the Minister, 

pursuant to section 77 of the Mining Act 1904 WA, to use or occupy the 

land the subject of the reserve. 

54 The land in question, the Reserve, was created on 25 May 19452. 

Relevantly, applying Nicholas v WA 1971 WASC (unrep) No. 3010/1971 

(upheld on appeal), the 1904 Act defined as a code, the circumstances by 

 
2 See Affidavit of Mr Goel (Exhibit 2), RG-6 page 50 
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which occupation or use of land the subject of such a reservation might be 

undertaken whilst the reservation remained on foot.    

55 As a result of the operation of section 4 of the Act, (the transitional 

provisions detailed in the Act), relevantly, by way of Schedule 2, provide 

that land reserved under the relevant provision of the 1904 Act, remained 

reserved pursuant to the same basis under the new Act, and no mining 

tenement may be granted over such land, without the written consent of 

the Minister.  

56 The result of the effect of the provisions in question (as relevant to this 

matter) is that there is a requirement for there to be Ministerial consent in 

place, prior to the granting of any application over the land the subject of 

the reservation. 

57 Applying the strict compliance reasoning of Forrest & Forrest Pty Ltd v 

Wilson [2017] HCA 30, the Objector’s position is that the Application 

must therefore fail, at least in respect of the land the subject of the 

reservation. In short, it was submitted that the missing Ministerial consent 

was a missing jurisdictional fact.  

58 I agree with that submission. The fact of the Ministers consent in respect 

of the reserved land is a precondition to the exercise of the Warden’s 

jurisdiction in this case over that portion of the land, and in its absence, I 

consider I have no jurisdiction to grant a miscellaneous licence over the 

land in question.  

59 That last proposition was also the subject of a frank (quite properly so) 

concession by Senior Counsel for the Applicant3.  

 
3 TS 9/12/21 page 33 
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60 Senior Counsel for the Applicant indicated, again frankly, that at the time 

of the hearing, steps were being taken seeking the relevant consent, 

though the detail of those matters were not before me in evidence.  

61 Senior Counsel for the Applicant suggested that I, prior to giving a formal 

determination and having made my, perhaps provisional, views known, 

provide a further period of grace to the Applicant to obtain that missing 

Ministerial consent.  

62 I do not consider that that approach is appropriate, nor consistent with my 

exercise of the relevant power. I also do not consider that I ought make a 

determination subject to the Minister’s consent, and in effect, then permit the 

party concerned to utilise the fact of my determination, as a basis for seeking to 

obtain any missing consent. To do so would be to exercise the power of grant in 

anticipation of a jurisdictional fact arising at a later time, which would be, in my 

opinion, erroneous.  

63 I am fortified in this view by reference to Siberia Mining Corporation Pty Ltd v 

O'Sullivan [2020] WASC 214 (15 June 2020) (Siberia) per Tottle J at [99]: 

a) “In my view, this means that the warden is obliged to consider the 

evidence as it stands at the time the hearing of the application is 

concluded. If a decision on an application is reserved by a warden it is 

not open to the applicant for the exemption to supplement, as of right, 

the evidence to be considered by the warden with additional evidence 

of work done and money spent.”   

64 I consider that that sentiment also applies equally in this context.    

65 The relevant consent was not in place at the time of the completion of the hearing. 

Further, to the point of the delivery of these reasons, I had not been made aware 

of a change in the position, and no application was made to me to stay the 

proceedings on the basis that further information might become available, nor 

was any application made to reopen the Applicant’s case.  
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66 Accordingly and in any event, as the matter stands, it falls for me to determine 

on the basis of the absence of the requisite consent.  

67 In the circumstances, for that reason, I consider that I have no jurisdiction to make 

any order over land the subject of the reservation.  

68 It follows that that portion of the land must be excised from any partial grant 

made pursuant to section 44 of the Act.  

69 In this particular circumstances presented, that excision creates, in my view, a 

further insoluble impediment to the grant of a miscellaneous licence for the use 

of any part of the Airstrip remaining, as a result of the evidentiary position of the 

Applicant.  

70 My conclusions in respect of that issue are set out below in [384 - 406].                                   

Documentary Evidence Tendered  

71 The parties tendered a number of documents.  

72 They are identified in the table below, and included Affidavit material annexing 

further documentation from both parties, and singular documents.  

 

EXHIBIT DESCRIPTION TENDERED BY 

1. 
Map titled “Cockatoo Island Mining dated 

01/12/2021 

Applicant 

 

2. 
Affidavit of Rahul Goel dated 10/10/2020 Applicant 

 

3. 
Affidavit of Steven Francis O’Dea dated 

06/10/2020 

Applicant 

 

4. 
Supplementary Affidavit of Steven Francis 

O’Dea dated 12/02/2021 

Applicant 
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5. 
Further Supplementary Affidavit of Steven 

Francis O’Dea dated 11/10/2021 

Applicant 

 

6. 
Memorandum from Steve O’Dea to 

Cockatoo Island Mining dated 25/10/2019 

Objector 

 

7. 
Letter of Steve O’Dea on Pluton Resources 

Letterhead dated 08/07/2020 

Objector 

 

8. 
Letter DMIRS to Aaron McDonald (Pragma 

Lawyers) dated 23/10/2019 

Applicant 

 

9. 
Doc 10 – 69 to 73 DMIRS 

Trial Bundle 9A 

Objector 

 

10. 
Keith Tonkin Report 

Dated 12/10/2021 

Objector 

 

11. 
1st Affidavit of Alex Passmore dated 

05/07/2021 

 

Objector 

 

12. 
2nd Affidavit of Alex Passmore dated 

13/08/2021 

 

Objector 

 

13. 
3rd Affidavit of Alex Passmore dated 

25/11/2021 

 

Objector 

 

14. 
1st Affidavit Mr Doolin dated 05/07/2021 Objector 

 

15. 
2nd Affidavit Mr Doolin dated 25/11/2021 Objector 

 

16. 
Co-operation Agreement dated 22 / 12 2018 

 

Applicant 

 

17. 
Email dated 04/03/2021 

 

Applicant 

 

18. 
Email dated 08/03/2021 

 

Applicant 
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19. 
Objectors bundle of documents showing 

Mining Leases with Airstrips 

 

Objector 

 

 

 

 

 

Additional Evidence & Relevant Evidentiary Findings 

Mr Goel 

73 Mr Goel swore the Affidavit which was Exhibit 2. A number of excisions were 

made by agreement, to largely reflect the pared down nature of the Application4.  

74 Mr Goel gave also evidence at the hearing by consent via video link from Canada. 

Mr Goel is a director of the Applicant.  

75 Mr Goel’s evidence at the hearing was, in my opinion, largely uncontroversial. 

He gave evidence as to the preferability of accessing Cockatoo Island by light 

aircraft, rather than by helicopter, given the costs involved in the use of a 

helicopter, which were said to be greater. I accept that evidence as it was not put 

into dispute.  

76 I also accept the evidence of the commercial preferability of accessing the island 

by air, rather than sea craft, largely given the additional time taken to move by 

sea. Again, that fact was not in dispute.  

77 Mr Goel also gave evidence as to the history of the now difficult relationship 

between the Applicant and the Objector.  

78 I accept that the parties are in effect competitors, as they are both seeking to 

exploit the same type of resource (iron ore) on the remote Cockatoo Island 

 
4 TS 6/12/21 page 23 
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tenements. I find therefore that there is a competitive commercial tension 

between the parties.  

79 Mr Goel gave evidence that the Applicant, after initial engagement, had been in 

effect frozen out of discussions with KTS, and gave further evidence that he had 

not seen what was referred to as the Airstrip Agreement until shown it as part of 

the hearing process in his evidence in chief.  

80 With some reservation, I accept that evidence. I say some reservation, as in 

evidence in re-examination, Mr Goel, having stated that he had never seen the 

Airstrip Agreement before that day, went on to state that he had a clear 

understanding of its effect.  

81 Mr Goel, as a director of the Applicant, presented an impression of a careful, 

commercially minded businessman.  

82 It is difficult to reconcile that impression with the notion that he would express a 

concluded view as to the meaning of a lengthy commercial agreement, only very 

shortly after being provided with it.  

83 That said, the most relevant passages in this context, being clause 4(a)(i)(C) and 

4(a)(ii), are not difficult to understand, and there can be no doubt they operate on 

in exclusionary manner apropos the Applicant, effectively precluding any 

independent negotiation between KTS and the Applicant as to the use of the 

Airstrip (assuming the development went ahead) by the Applicant.    

84 Further, it is not in dispute that the Airstrip Agreement, being a document dated 

22 January 2021, only appeared in the evidence in this matter, as a document in 

the Third Affidavit of Mr Passmore (a director of the Objector), dated 25 

November 2021. Mr Passmore’s two earlier Affidavits were dated 5 July 2021 

and 13 August 2021, relevantly, both of those Affidavits being sworn after the 

date of the Airstrip Agreement.  



 

2022 Wamw 5 [2022] WAMW 5 

Page 19 

[2022] WAMW 5 

85 Ultimately, in my view little turns on the relevant finding, save to highlight the 

manner in which the Objector has sought to exclude the Applicant from the 

development of its relationship with KTS.     

86 Certainly no evidence was led from Mr Passmore that he had provided the 

Airstrip Agreement to the Applicant at an earlier time, nor informed the 

Applicant of the nature of the proposed Airstrip Agreement. Mr Doolin 

seemingly cooperated with the Objector in this way.  

87 I therefore accept relevantly, for the purposes of the matter before me, that the 

Applicant or its agents were not aware at the material time of the making of the 

Airstrip Agreement, nor the negotiations leading to its execution, and remained 

unaware at least until the Third Affidavit of Mr Passmore was served. 

88 My Goel was cross examined as to the possible benefits of the proposed KTS 

Project, and his previous support for the concept proposed by KTS. Mr Goel 

accepted that the Applicant had express support in the past, though in evidence 

qualified that support by way of references to timeframe and funding concerns, 

and a concern as to the effect of the Airstrip Agreement. That view, in my 

opinion, was entirely understandable and coherent. I accept his evidence to that 

effect. 

89 It was also put to Mr Goel in cross examination that there was a desire on the part 

of the Applicant to hinder the development of the Airstrip. Mr Goel however, in 

my view, gave evidence to the effect that the Applicant did not need to develop 

the Airstrip. 

90 As indicated, of note from the evidence was that Mr Goel was cross examined 

about other transport proposals, specifically involving the use of fast boats and 

helicopters. This was expanded upon in the evidence of Mr O’Dea. Relevantly 

however, Mr Goel gave evidence that, in effect, was that the more efficient 

transport process using the Airstrip and light aircraft was preferable, due to cost 

concerns.     
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Mr O’Dea 

91 Mr O’Dea swore the Affidavits which were Exhibits 3 (6 October 2020), 4 (12 

February 2021) and 5 (11 October 2021).  Again, some of that material was not 

read by consent5.  

92 Exhibits 6 and 7 were put to Mr O’Dea in cross examination, and tendered by the 

Objector in that way.  

93 Mr O’Dea gave evidence at the hearing in person. Mr O’Dea is the mine manager 

of the Applicant. In general terms, Mr O’Dea gave evidence in a very considered 

and careful manner and was responsive to the questions asked of him.   

94 Mr O’Dea gave evidence, which I accept, that he had in the past travelled to 

Cockatoo Island, by way of charter aircraft, without seeking the consent of the 

Objector in advance.  

95 In addition, Mr O’Dea was cross examined about past representations he had 

made, wherein he had provided a view as to the possibility of boat transportation 

of personnel to the island. The view previously expressed6 was relied upon by 

the Objector, to submit that the Applicant in the past had made representations 

that it could conduct mining operations on Cockatoo Island, without access to the 

Airstrip. 

96 By extension, I infer, that the initial view was going to be that the use of the 

Airstrip was not necessary for the Applicant. That position however, ran into a 

degree of difficulty given Mr Passmore’s very clear evidence on the issue, as well 

as the commonly accepted position that currently, the most efficient and 

commonly used method of transport to reach Cockatoo Island was by way of light 

aircraft.   

 
5 TS 6/12/21, page 32 & 33 
6 See Exhibit 6 
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97 Mr O’Dea’s response to the proposition though, was to accept that he had made 

the representation, and that was that it was possible to conduct mining operations 

without the use of the Airstrip, however the alternatives carried with them other 

difficulties (such as the cost and the possible need to establish transport 

infrastructure and assets), and in summary, the better, more efficient course was 

to utilise the existing, relatively efficient mechanism of light aircraft travel to 

Cockatoo Island.  

98 The relevant evidentiary finding I make (accepting what I consider is largely 

uncontested evidence from all parties) is that from a commercial perspective for 

the mining industry participants on Cockatoo Island, the use of the Airstrip to 

transfer personnel is preferable economically to any other transportation 

mechanism.   

99 It was also put to Mr O’Dea in cross examination that there was a desire on the 

part of the Applicant to hinder the development of the Airstrip. Mr O’Dea 

however, gave evidence in a manner consistent with Mr Goel, to the effect that 

the Applicant did not need to develop the Airstrip.  

100 That is not the same thing as taking steps to hinder a subsequent development. In 

my opinion, there was no evidentiary basis for the Applicant to make that latter 

assertion, and I reject it, particularly when regard is had to the fact that the 

development in question is contingent on the provision of a Crown grant to KTS 

for the use of the land in question in the manner proposed. Indeed, given the 

development was contingent on the provision of a subsequent Crown grant to 

KTS, it is unclear on what basis the Applicant could realistically interfere, should 

that eventuality transpire.   

101 The final point to note from the evidence of Mr O’Dea, was the evidence as to 

the need to drain the existing Historic Seawall Pit on the Applicant’s tenement. 

That pit (able to be readily seen on Figure 2 of Schedule 1), is the historic BHP / 

Pluton Resources pit, which, it is not disputed, is currently flooded with seawater.  
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102 Mr O’Dea gave evidence, which I accept, that there are significant costs 

associated with mining below sea level. 

103 I did not understand it to be in dispute that the mineral resources that comprised 

of the Switch Pit resources available to the Objector, are an extension of the ore 

body which had been mined, the mining of which resulted in the currently 

flooded Historic Seawall Pit.   

Mr Tonkin 

104 Mr Tonkin wrote a report dated 7 October 2021 at the request of the Applicant. 

It became Exhibit 10, after being tendered without objection. Following 

discussions between the parties, Mr Tonkin was not required for cross 

examination. 

105 The tenor of Mr Tonkin’s evidence was that there were significant difficulties in 

any suggestion that the Applicant could establish another, separate Airstrip on 

the Cockatoo Island. I accept that evidence.  

106 I will also add that any submission advocating a position that parties with existing 

mining leases on a remote island ought establish their own airfield for primary 

personnel access, advances on its face an outcome which may be considered to 

be inconsistent with the general notion that the Act ought be applied in a manner 

to encourage the efficient exploitation of available mineral resources.  

107 In my view, it would be an erroneous construction of the relevant provisions to 

apply the Act in a manner which in effect required (or even encouraged) the 

establishment of a second Airstrip on a small island to enable the Applicant to 

exploit the resources by way of its existing mining lease, unless no other 

construction was open.  

108 In making the above statement, it ought not be extrapolated to apply to other 

pieces of infrastructure in other places, rather is confined to an observation on 

the particular facts and circumstances presenting in this matter.    
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109 Ultimately, I did not understand the Objector to press any kind of submission 

indicating that a viable alternative airstrip might be able to be established, so as 

to be a basis for rejecting the Application.  

110 I will say nothing further on the report of Mr Tonkin.        

 

Mr Passmore 

111 Mr Passmore swore the Affidavits which were Exhibits 11 (5 July 2021), 12 (13 

August 2021) and 13 (25 November 2021).  Those Affidavits were tendered 

subject to some excisions7.  

112 Mr Passmore gave evidence at the hearing in person. Mr Passmore is a director 

of the Objector.    

113 At times in the giving of his evidence, particularly in the middle and late portion 

of his evidence, Mr Passmore was argumentative and unresponsive. Below is an 

example. 

a. It’s a cost you bear voluntarily, isn’t it?---Well, no, you can’t have an 

airstrip that’s in disrepair and someone crashes on it, no.  

b. Well, you don’t have to use the airstrip, do you?---Well, do you think we 

could get public liability insurance if that was the case?  

c. Well, you could just – you would have to use it. If you – your company 

voluntarily incurs this cost, does it?---The – the – the Mines Department 

expects us to keep the airstrip in good order.  

d. You don’t have any obligation to do that; it’s not a condition, is it?---

Good, I should stop.  

e. What? Well, it’s something you do voluntarily?---No. It’s common sense, 

if you’ve got a mining lease and an airstrip that you use to get drillers and 

exploration geologists in and out, it needs to be in good – good order.   

 
7 TS 7/12/21, page 30-32 
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114 The above is not the only example. On many occasions in the giving of his 

evidence, Mr Passmore sought to evade the effect of the question actually being 

asked. 

115 The tenor of Mr Passmore’s evidence in the body of the Affidavits (as distinct 

from the effect of some of the documentation), was that the Objector was 

prepared to collaborate with the Applicant. Further, that the Applicant’s use of 

the Airstrip and the Roads would cause “injurious affection” to the holdings of 

the Objector.  

116 Mr Passmore is not a legal practitioner. Given the difficulty he had in articulating 

what was meant by his use of those words, I do not accept that the assertion by 

him of “injurious affection” in the Affidavit material, was evidence of facts 

matters and things which might give rise to a conclusion of injurious affection. 

117 In seeking to establish a basis for the conclusion of “injurious affection” Mr 

Passmore gave evidence as to the purported maintenance and safety issues 

associated with the Airstrip. What is clear is that the maintenance issues raised, 

if anything, are simply a matter of cost, and cannot, even were the evidence of 

Mr Passmore taken at its highest, amount to injurious affection of the Objectors 

holdings, particularly when appropriate conditions as to the shared cost of 

maintenance could be imposed.  

118 Similarly, in respect of the safety issues raised, which, when considered closely, 

really arose from one of two assertions.  

119 Firstly, an assertion was made that increased use might result in more wear 

and tear giving rise to safety concerns. I accept that as a general proposition, 

however that risk, such as it may be, is able to be adequately addressed by 

way of appropriate maintenance. It is not a basis to separately assert 

injurious affection of the Objectors holdings, in the manner in which it was.  

120 Alternatively, Mr Passmore made the following assertion in evidence: 
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a. And what is this safety issue?---A free-for-all on an air strip in a remote 

place. 

b. Well, it’s not your understanding that pilots who are qualified to fly 

aircraft in this country engage in free for-alls, is it?---Out there, I’ve seen, 

you know, particularly near the Horizontal Falls tourist site, particularly 

- - -  

c. We’re not in the Horizontal Fall at the moment; we’re in Cockatoo Island. 

Are you seriously saying that pilots qualified in this country engage in 

such a free-for-all landing in Cockatoo Island?---In – in the far north of 

Western Australia, they are pretty cowboy-ish. 

d. And so you’ve got a safety problem there already, have you?---No, it could 

– it could become cowboy-ish.  

121 It is not disputed that the current usage (including by Mr Passmore) of the Airstrip 

involves commercial charter pilots making appropriate safety determinations, 

that they are entitled to make, and have operated in this manner at all material 

times.  

122 Furthermore, the evidence, in broad terms, bore out a notion that at most (and it 

not disputed that this level would be the absolute high water mark of any usage), 

there might be two flights a day by way of light aircraft, though the likely usage 

would be less than that. 

123 Mr Passmore accepted there was no safety issue at the moment with the current 

arrangements. As a result I find his assertions in evidence as to the possible future 

risk in this respect, to be completely without foundation.    

124 Mr Passmore was also cross examined about the absence of the Airstrip 

Agreement from the first two of his Affidavits. The cross examination was 

sustained.  

125 It was put to Mr Passmore that he took a tactical decision to exclude the Airstrip 

Agreement from the first two of the Affidavits he swore in respect of the matter. 

126 It was further put that the position sought to be advanced in the body of the 

Affidavits, in impression terms at least, by the Affidavit evidence of Mr 
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Passmore, was one of willing cooperation and conciliation on the part of the 

Objector when treating with the Applicant.  

127 In this respect, each of the Affidavits of Mr Passmore, contained the references 

to the interaction between the Objector and the Applicant, as being founded, from 

the Objectors perspective, on the basis of collaboration and cooperation.  

128 The third Affidavit attached the Airstrip Agreement as ARP-82.  

129 Most relevantly, clauses 4(a)(i)(C) and 4(a)(ii) of the Airstrip Agreement 

effectively excluded the Applicant from the capacity to utilise the Airstrip, as it 

was proposed to be operated by KTS pursuant to a Crown grant, save where 

expressly consented to by the Objector. The effect of those clauses of the Airstrip 

Agreement, is to provide the Objector with a right of veto over the use of any 

developed Airstrip operated by KTS, by the Applicant.  

130 The approach of Senior Counsel for the Applicant was, in my opinion, sound and 

relevant to the Applicant’s case.  

131 It is not possible in my view, to sensibly reconcile the statements made in the 

Affidavits of Mr Passmore referencing collaboration and cooperation, and the 

content and purported effect upon the Applicant of the Airstrip Agreement. 

132 In addition, Mr Passmore also gave undisputed evidence that the roads transiting 

through the Applicant’s tenements can and are used by the Objector, however the 

Objector seemingly declines to permit a reciprocal arrangement.  

133 That evidence does not sit with a proposition that the Objector was seeking to 

accommodate the Applicant on reasonable commercial terms.    

134 As indicated, the attack culminated in it being put to Mr Passmore that the 

impression created by the first two Affidavits, was in effect at least, misleading, 

given the terms of the Airstrip Agreement, which operated in broad terms to 

exclude the Applicant from the use of the Airstrip, which was not produced until 

effectively the eve of the hearing.   
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135 Mr Passmore’s initial response to the attack, was that he had not thought about 

including the Airstrip Agreement in the First Affidavit.  

136 Mr Passmore went on to say that while he had thought about including the 

Airstrip Agreement in the Second Affidavit, he had decided not to, though no 

real reason for that decision was given.  

137 Mr Passmore’s response, in broad terms, was that it was included in the Third 

Affidavit, and so that was a sufficient answer to any criticism.  

138 It is not possible to reconcile the position taken by Mr Passmore in cross-

examination, as to the reason the Airstrip Agreement was not included in the 

earlier material filed, and the content of the Affidavit as drafted in the manner it 

was referencing cooperation.  

139 The evidence he did give about co-operation was also inconsistent with the plain 

terms of the Airstrip Agreement in question.  

140 Further, in re-examination, the manner in which Mr Passmore adopted the 

possibility of reliance upon “confidentiality” as a reason for not disclosing the 

Airstrip Agreement in the earlier Affidavits, simply resulted in my opinion, in a 

contradiction (not an explanation) of the reasons for the omission he gave in cross 

examination, and in my opinion, was demonstrative of a mindset of trying to 

provide answers which he considered to be supportive of the position he adopted, 

at the time he was asked a question, rather than giving evidence in a frank, open 

and responsive manner. 

141 In addition, if it was a basis to exclude the Airstrip Agreement from the earlier 

Affidavits because of a nebulous notion of confidentiality, there was no 

explanation as to why it then became appropriate to reveal it in the third Affidavit, 

on the eve of the hearing.  

142 It is to be also noted that the confidentiality clause seemingly relied upon, 

provided an exception (in clause 7(b)(v) of the Airstrip Agreement) to that 
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obligation should the need arise in defence of a parties interests. Given a very 

large part of the Objectors opposition to the Application in respect of the Airstrip 

arose from the asserted injurious affection arising from the fact of the Airstrip 

Agreement and its purported benefit to the Objector, it is impossible to see how 

that reliance on confidentiality is sound. Consequentially, I reject the evidence 

from Mr Passmore to that effect.    

143 The answer Mr Passmore gave in re-examination, being an attempted 

justification or explanation as to why the Airstrip Agreement was only provided 

in the final Affidavit, only reinforced my reservations as to the cogency of his 

evidence on that matter.  

144 Given that matter went to the heart of the approach to be taken by the Objector 

in the litigation that reservation translates, in my opinion, into a general 

reservation as to the reliability of Mr Passmore as a witness.  

145 As a result of this issue, and the manner in which Mr Passmore approached his 

evidence generally, which I considered to be argumentative, evasive and 

deliberately vague when confronted with contrary evidence or propositions, I do 

not accept the evidence of Mr Passmore, in respect of any contested matter.  

146 In broad terms I only accept the evidence of Mr Passmore where there is 

coherency with uncontested documentary evidence, or it relates to a matter not 

in dispute, or is an admission against interest. 

147 I reject the evidence of Mr Passmore in respect of the professed willingness to 

cooperate with the Applicant.  

148 That view however, is only of peripheral relevance, as in my opinion the cause 

of the difficult relationship between the parties, is not of itself determinative of 

the issues, rather however, it is something I have taken into account, as discussed 

below at [359 – 362 & 377].      

149 More relevantly, I specifically reject his evidence as to the following matters: 
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a. The extent of the maintenance costs for the Airstrip; 

b. The risks associated with the use of the landing strip by other parties; 

c. The assertion of the requirement for any travelling party to obtain 

the Objectors prior consent to utilise the Airstrip;  

d. The extent of the maintenance costs for the road usage;  

e. Any other issues with the road usage.   

150 What falls from Mr Passmore’s evidence which I do accept, is the preferability 

of the use of the Airstrip by aircraft for mining operators on Cockatoo Island, and 

the current unregulated use of the Airstrip as being able to be undertaken safely.  

151 The capacity to utilise the Airstrip is important to the efficient conduct of mining 

operations on the island and it follows that importance may be considered to be 

accepted as applicable to both mining operators. 

152 I accept the evidence of Mr Passmore that the use of the Airstrip is strongly 

supported by the Objector. That conclusion is not in conflict with the Applicant’s 

position.  

153 It is also consistent with the views generally expressed in the Objector’s case, 

which emphasised the importance of the Airstrip to the operations of the Objector 

at the time of the Application, as well as into the future. 

154 The final thing to note from the evidence of Mr Passmore, was the following8: 

a. Well, I’m saying if it’s dug up, you’re not going to have a problem, are 

you?---No, but – so as long as the miscellaneous licence in no way could 

stop or hinder us digging it up, it would be fine.  

b. That’s the premise I’m asking you to assume?---If in – if in no way it – it 

prejudices our – our – our rights to dig it up. 

155 I accept the above evidence, as a statement that there is no relevant event 

amounting to injurious affection to the mining lease of the Objector by the 

Applicant’s use of the Roads, save where it might impact upon the possible future 

 
8 TS 7/12/21 pages 52-53.  
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operations of the Applicant’s mining operations, as described as the Switch Pit 

resource, and the Magazine Pit resource. 

156 That evidence in my view, narrows the Objection to that which was properly in 

dispute, namely the impact of the grant of any miscellaneous licence upon the 

future operations of the Objector in respect of co-located ore bodies, and the 

possible future commercial opportunity of the KTS Project.  

157 That view was reflected in my opinion, in the approach taken by Senior Counsel 

for the Objector in closing, which with respect, was entirely appropriate given 

what transpired to be the paucity of the evidence relied upon by the Objector in 

respect of the other, broader issues in respect of the future safe use of the Airstrip 

or any similar issues with respect of the Roads.  

Mr Doolin 

158 Mr Doolin swore the Affidavits which were Exhibits 14 and 15.  Exhibits 16, 17 

and 18 were put to Mr Doolin in cross examination, and tendered by the 

Applicant in that way.  

159 Mr Doolin gave evidence at the hearing in person and was cross examined.   

160 Mr Doolin was an interesting witness in a difficult position. He is the director of 

KTS. He gave evidence, which I accept (as it was not put into issue), that he had 

become, as at the day of the hearing, the sole shareholder and director of KTS. 

161 Mr Doolin gave his evidence in a manner which gave the impression that he is a 

careful, considered businessman.    

162 Mr Doolin is a builder by trade. He has a number of different commercial 

operations. KTS is one such project based operation. The KTS project is a project 

directed to the development of a resource servicing hub on Cockatoo Island, to 

provide support and supply to resource exploration operations in the immediate 

region (the KTS Project).  
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163 It is not limited to supporting operations on Cockatoo Island.  

164 It is by any measure, an ambitious project, involving a number of different stages. 

Most relevantly for the matter before me, stage one of the KTS Project involved 

the redevelopment of the Airstrip into a sealed and developed piece of 

infrastructure, following the grant of a Crown lease for that purpose.    

165 Mr Doolin accepted in cross-examination that the KTS Project was not his 

primary source of income.  

166 I accept that the development of the KTS Project in question is being conducted 

in earnest by him in a commercial and entrepreneurial manner, and his dealings 

with the parties to this dispute, demonstrate a businessman seeking to chart a 

course between two geographically proximal commercial competitors with some 

degree of influence over the possible success or failure of the KTS Project.  

167 In this respect, my impression is that he has taken the view that the Objector is in 

the ascendancy, simply as a result of the location of the Airstrip upon the 

Objectors mining lease, meaning it is therefore in the interests of his KTS Project 

to co-operate with the Objector.  

168 When considered in light of the matters for me to determine, really, the relevance 

of Mr Doolins evidence is simply to support a contention that there is a 

development project under consideration for the Airstrip, and that it is not 

fanciful speculation. 

169 That possible future development, is then said to be a basis for the Objector to 

object to the Application, as the grant of the miscellaneous licence might imperil 

the future project, which would amount to injurious affection to the mining lease 

held by the Objector.   

170 It is not in significant dispute that the KTS Project remains contingent to a degree 

at least and that too was the tenor of Mr Doolin’s evidence. 
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171 Mr Doolin’s company also, was not planning to fund the KTS Stage One 

expansion of the Airstrip. It was described by him as not commercially wise to 

do so. That is undoubtably so and I accept that evidence.  

172 KTS is a company with paid up capital of $4. No evidence at all was led as to the 

detailed financial position of the company.  

173 The only relevant insight which was given was Mr Doolin’s evidence that KTS 

was funded to complete the Crown lease grant process. Whilst no other detailed 

evidence as to what remaining costs were involved in that process, it was plain 

that those costs are a world away from the costs associated with the Stage One 

Project at this time. 

174 In addition, there was a lack of clear evidence as to what the extent of the 

outstanding Crown Lease grant process might be.  

175 I am prepared to make a finding that there is a limited amount of funding 

available to KTS at Mr Doolin’s discretion to undertake the administrative and 

legal tasks associated with the making of representations seeking the Crown lease 

grant.  This view is based upon what appears to have already occurred, as 

evidenced by the multiplicity of generalised letters of support for the concept 

from a range of persons and institutions contained in Mr Doolin’s Affidavits.  

176 I put it however, no higher than that.  

177 Further, I expressly find on the evidence before me that there are insufficient 

funds within KTS at this time to undertake the actual KTS Stage One 

development in any material way, and there was no evidence before me as to the 

steps planned to be taken to obtain the required funding.  

178 There was a representation in some presentation material9, attached to one of the 

Affidavits of Mr Doolin, that a “funding plan developed for project execution 

with mix of debt financing”, however no detail was given. Further, Mr Doolin 

 
9 First Affidavit of Mr Doolin (exhibit 14), EMD-2 page 24 
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gave evidence in cross examination that the funding had not been obtained to 

date10.  

179 My finding is that there is no funding in place at this time for the construction 

aspects of the KTS Project.   

180 Mr Doolin was also cross examined as to the nature of the relationship between 

KTS, the Applicant and the Objector.  

181 He gave evidence, which I accept, that he had been engaged in discussions with 

the Applicant and the Objector in respect of the development process at various 

times, however that ceased following the development of the relationship 

between KTS and the Objector which culminated in the execution of the Airstrip 

Agreement. 

182 In Mr Doolin’s Affidavit of 5 July 2021 (Exhibit 14), paragraphs [52] and [70 – 

73], Mr Doolin infers that KTS was willing to work cooperatively with the 

Applicant. That is then expressly stated in para [20] of Mr Doolin’s Affidavit of 

25 November 2021 (Exhibit 15). 

183 I accept that evidence as it relates to the good faith intent on the part of Mr Doolin. 

In the circumstances however, given the apparent effect of clause 4(a)(i)(C) and 

4(a)(ii) of the Airstrip Agreement, that statement of intent is of very little practical 

worth, given that any use by the Applicant of the developed Airstrip, at least 

pursuant to Airstrip Agreement, is subject at all times to the Objector’s veto.  

184 Ultimately I find that Mr Doolin was seeking to advance the interests of the KTS 

Project, in a manner he considered might result in the best chance of its success. 

In my opinion little turns on the decision by Mr Doolin to engage with the 

Objector rather than the Applicant on the KTS Project matter.  

 
10 TS 8/12/21 at page 11 
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185 Indeed, in my opinion the skirmishing between the parties, as described by Mr 

Doolin, is really a manifestation of the commercial rivalry which plainly exists 

between those parties.  

186 In my opinion the relevant facts which fall from Mr Doolin’s evidence are the 

fact of and nature of the KTS Project, and how it intersects with the Objectors 

assertion that the grant of a miscellaneous licence to utilise the Airstrip, to the 

extent that it might be regarded as causing injurious affection to the Objectors 

mining lease and related interests.  

187 During the course of the evidence of Mr Doolin, reference was made to 

the content of a number of representations mate by an entity called AMS. 

An example was the Cockatoo Island Aerodrome Initial Study Report11. It 

was material purportedly produced by a consultancy associated with the 

conduct of airport operations. That material purportedly proffers opinion 

evidence from parties which are not called in evidence.  

188 Such material, in my opinion, is not determinative and is of limited value. 

So it is with the information relied upon by the Objector, relating to the 

purported safety issues identified in the documentary material referred to. 

In the absence of the authors, those representations are of little weight, 

and I make no findings based upon them.  

Exhibit 19 

189 At this point I will also note that Exhibit 19 was a bundle of materials sought to 

be tendered by the Objector, following the manner in which the hearing 

developed, and in particular, in respect of the question of the interpretation of 

condition 15 on the Objectors mining lease, that impacted upon the Airstrip.  

 
11 Affidavit of Mr Doolin dated 25 November 2021 (Exhibit 15), EMD 25 at page 14 
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190 The Objector sought to tender what was a collection of other tenement 

documentation, identifying mining tenements unrelated to the dispute, and 

unrelated to the parties.  

191 It was objected to on the basis of relevance. The Objector submitted that the 

relevance related to the fact of a similar condition on those mining leases, was 

supportive of its submission that condition 15 ought be read as a standard 

condition in the manner contended for by the Objector.  

192 At the hearing I permitted the tender of the bundle, on the basis it appeared to be 

relevant to the manner in which the Objector wished to conduct its argument in 

a legal sense.   

193 Again, in the absence of any contextualisation evidence, I regard the material to 

be of limited weight, and certainly not determinative of the relevant issue in the 

manner advanced by the Objector.    

Evidentiary Findings in Respect of the KTS Project – The Airstrip as it 

intersects with injurious affection   

194 It is not in dispute that the KTS Project is contingent on further future 

governmental permissions, and significant further financial support.  

195 In closing, Senior Counsel for the Objector urged upon me a finding that the 

prospects of the project being advanced further were higher than possible.  

196 I disagree. There is simply insufficient evidence before me, particularly of the 

outstanding funding issues, so as to come to such a finding, and to displace the 

position as it was presented to me.  

197 Upon hearing the evidence of Mr Doolin, I am prepared to express a view that 

the future implementation of stage one the KTS Project is possible, and is being 

pursued in good faith by the promoter as a secondary commercial interest of his, 

but nothing more. 



 

2022 Wamw 5 [2022] WAMW 5 

Page 36 

[2022] WAMW 5 

198 When objective consideration is given to the circumstances being presented, the 

difficulties in funding the KTS Project (and thereby placing emphasis on the 

contingent nature of it) are manifest.  

199 It was said by Mr Doolin, that an estimate for the funding required for Stage One 

of the KTS Project, being the Airstrip development, was in the vicinity of $25 – 

$30 Million. The overall project was said to involve a proposed $300 Million 

development. I accept that evidence. 

200 Currently, there are three possible users of the Airstrip on Cockatoo Island. The 

Applicant, the Objector, and “NK5”.  

201 The Objector, presumably, will engage and utilise the Airstrip for its mining 

operations into the future. Mr Doolin however, gave evidence to indicate that 

they would not be contributing to the capital cost. I accept that evidence.  

202 In any event, on the evidence before me, it appears that the Objector cannot afford 

to make any capital contribution at all at this time.  

203 In the materials, there was a representation to the wider financial market in the 

documentation12, that there were available funds in the company for a further 

1.2613 quarters of operation.  

204 There is no dispute that the Objector is not currently selling any resources, nor it 

appears, engaged in any other income generating activity. It appears on the 

evidence before me, that it is likely dependent for its future solvency, on a further 

injection of capital, from an external source, or perhaps a future public 

fundraising, given it is now a listed entity. 

205 I note in passing that the Objector appeared at the hearing by way of Senior and 

junior counsel, with instructing solicitors. The hearing went for four days, and I 

infer a not insignificant amount of costs would have been expended.     

 
12 Third Affidavit of Passmore (Exhibit 13), ARP-66, page 135 - 139 
13 Third Affidavit of Passmore (Exhibit 13), ARP-66, page 138 
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206 There was no evidence before me of the detail of any further fundraising activities 

which might be undertaken by the Objector, though there were vague 

representations made that the Objector would be turning to the market for funding 

in respect of the future activities. That may or may not occur and may or may not 

succeed if it does. It is, relevantly in my opinion, a contingent event.  

207 In my view, it is also noteworthy that in documentation (ARP 6814), described as 

an investor presentation, appearing to be dated September 2021, that is, well after 

the signing of the Airstrip Agreement, the representations made make limited, 

and quite vague references to the KTS Project15.  

208 It does make references to the commercial value which might be able to be 

realised by the Objector by facilitating the use of controlled infrastructure. It 

refers to the fact of the MOU16 with KTS, but does not appear to refer to the 

Airstrip Agreement, which on its face provides significant rights to the Objector 

in respect of the KTS Project.  

209 On page 168 of the relevant Affidavit, in that said document, the following 

appears: 

PLG and KTS have a strong working relationship aimed at development on 

Cockatoo Island KTS Project has gained Major Project status from the WA 

Government; demonstrating significant government support KTS and PLG 

are in regular dialogue with respect to opportunities on the Island.    

210 The omission of detail of the KTS and Objector relationship, however, given the 

importance of the KTS Project to the case presented by the Objector to me, is 

curious and difficult to reconcile. As the Objector is a public company, it may 

have been anticipated that the fact of significant commercial engagements (as the 

Airstrip Agreement was described to me as) would have found a place in the 

investor information in question.  

 
14 Third Affidavit of Passmore (Exhibit 13), ARP-68, page 155 
15 Third Affidavit of Passmore (Exhibit 13), ARP – 68 page 158, 160, 166  
16 Third Affidavit of Passmore (Exhibit 13), ARP – 81, page 197 
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211 It is also of contextual note, in my opinion, that the fundraising undertaken by 

the Objector which appeared to fund the recent exploratory work undertaken, 

which was described in the evidence as a successful fundraising, raised some $4 

million in total. The evidence also demonstrates, and I find, that a majority of this 

sum has been expended prior to the hearing before me. 

212 It follows in my view that I am able to find that the Objector presently has no 

current or foreseeable future capacity to assist in the funding of the KTS Project 

at all. 

213 As a result, I find on the evidence before me that the Objector is not a commercial 

operation capable of supporting the development of the KTS Project in any 

financially material manner.  

214 The funding required for the KTS Stage one project appears to be very 

significantly greater than what the Objector has previously been able to raise 

from the public market for its mining proposals, or it has available to it in current 

holdings (at least as it appeared in the case before me).    

215 That finding is also consistent with an inference that the Objector’s “stake” in the 

KTS Project, is based on a perception of control of the Airstrip, and that fact is 

being leveraged in the Objector’s dealings with KTS.     

216 I did not hear any evidence from NK5, though there was some vague evidence in 

the documentation from Mr Passmore, that there might currently be some three 

flights a week, utilising a light plane, for the purpose of supporting the tourist 

operation of NK5.  

217 There was no evidence from NK5 as to any prospective developments of that 

tourist hub by that party. Relevantly, I find, on the evidence before me, that there 

is no evidence that the tourist operation, whatever it is, will be contributing 

financially to the KTS Stage One development of the KTS Project. Neither the 

Objector nor Mr Doolin suggested it would.            
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218 The Airstrip Agreement on its terms, provides effectively a right of veto to the 

Objector over the use by the Applicant of the Airstrip. It would therefore be 

fancifully unrealistic to suggest that the Applicant would fund the KTS Project 

with the Airstrip Agreement in place.  

219 It follows, that in respect of the KTS Project on the evidence before me, I find 

that none of the active participants on Cockatoo Island in question at the time of 

the hearing, nor KTS itself, was in a position where it was either willing or able 

to fund the KTS Project stage one works in any meaningful manner, in any 

foreseeable future timeframe. 

220 For all the glowing support letters that KTS appears to have received, from a 

range of different entities and offices, the most serious questions to answer, being 

those associated with the financing of the KTS Project, remain largely 

unaddressed, at least before me17.    

221 From the point of view of the case before me therefore, I consider that my 

description as to the position of the KTS Project as being a possible future event, 

is appropriate, and if anything, a fairly generous assessment of the state of affairs 

presented. 

Evidentiary Findings in Respect of the Future Resource Proposals – The 

Roads as they intersect with injurious affection 

222 As detailed above, Mr Passmore gave evidence to state that the objection in 

respect of the use of the Roads related principally to the possible impact upon the 

available mineral resources co-located with the Roads.  

223 I accept the evidence of Mr Passmore, as it is corroborated in the documentary 

materials, that the Objector has outlined a possible future course of action, 

involving mining resources which appear to be available (though with some 

 
17 TS 8/12/21,  p 11 



 

2022 Wamw 5 [2022] WAMW 5 

Page 40 

[2022] WAMW 5 

potential access difficulties), in what was referred to as the Switch Pit resource, 

and the Magazine Pit resource (See Schedule 1). 

224 I refer to access difficulties, as it appears from the evidence that the most 

significant exploratory finds, relate to the Switch Pit resources, which are on the 

coast of Cockatoo Island. The relevant minerals sought, are said to be an 

extension of the ore body originally mined by BHP, the mining of which resulted 

in the creation of the Historic Seawall Pit. It appears to be uncontested that a 

significant portion of the valuable resources sought there, were below sea level.  

225 In the matter, Mr O’Dea was cross examined about the Applicant’s proposed 

mining activities, which involved the need to drain the previous mining pit 

excavated by the previous tenement holder. It was not disputed that the relevant 

pit had not been drained, and Mr O’Dea gave evidence as to the expense 

associated with same, which was not necessary to incur until such time as the 

Applicant’s future mining operation actually commenced.  

226 As a result, and given the common ore body (across two tenements) being sought 

to be exploited, I consider it is open for me to find (and I do) that the exploitation 

of the proposed Switch Pit resources may entail a degree of difficulty and expense 

above what might be described as the norm. This finding merely emphasises the 

contingent nature of the proposed future activity.     

227 Ultimately however, I did not understand that it was disputed by the Applicant 

that the Objector might action plans to undertake the relevant resource 

development into the future.  

228 Indeed, the Applicant’s position at hearing expressly accepted that the Objector 

would retain the right to utilise those resources and in so doing displace the 

Applicant’s capacity to utilise the roads in question at some future time by virtue 

of the operation of sections 91(8), 85(3) and 117(2) of the Act.  
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229 Considering the evidentiary position, I find that it is possible, that in the future 

the Objector may seek to conduct mining operations in the relevant areas, being 

the Switch Pit, and the Magazine Pit.  

230 In my view, those operations are currently heavily contingent on the Objector 

obtaining finance to do so, and then decisions being made to expend that finance 

in the context of the mining operation on a remote island being desirous and 

commercially sensible, to undertake at the time the funding is available, 

whenever that may be. 

231 I find on the evidence before me, that the Objector does not presently have the 

financial capacity to conduct the proposed future mining operations. This is on 

the same basis as referred to above in respect of the funding issues associated 

with the Objectors capacity to contribute to the KTS Project. In this regard, I refer 

again to the content of the documentation which is before me in respect of the 

financial position of the Objector.  

232 Added to that information, is the Objector’s expenditure report, demonstrating 

the expenditure of some $3.5M on the tenements to 2 October 202118.  

233 There was no other evidence before me of the manner in which the Objector 

might obtain the necessary finance to conduct those future mining operations 

save for vague references to future fundraising from the public market. 

234 Relevantly, and considering the documentary evidence before me, the findings 

which are important in light of the view I express on the legal issue of 

“sterilisation” and “injurious affection” below, are, in my opinion, these: 

a) There are no current commercial mining operations being undertaken 

by the Objector on the resource bodies co-located with the Roads. 

b) There is no firm plan in place with a commencement date as to when 

commercial operational work is expected to be undertaken by the 

 
18 Third Affidavit of Passmore (Exhibit 13), ARP-70, page 175 
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Objector on the resource bodies co-located with the Roads in the 

future. 

c) There is a contingent plan in place to possibly seek to exploit the 

resource bodies co-located with the Roads at some unknown point in 

the future, in the event funding is able to be obtained, and the mining 

operation remains commercially viable at the time the funding 

becomes available. 

235 On the case before me, I consider that a description as to the position of the future 

exploitation of the co-located ore bodies as being a possible future event, is 

appropriate, and again if anything, a fairly generous assessment on the evidence 

of the financial position of the Objector before me. 

Applicable Legal Principles – Injurious Affection and the construction of 

the relevant provisions of the Act  

236 Quinlan CJ, in Goldrange Pty Ltd v Western Australian Planning Commission 

[2018] WASC 350 (14 November 2018) (Goldrange) provided a (with respect) 

helpful summary of the approach to be taken on questions of statutory 

construction; per Quinlan CJ at [60 – 61] (footnotes omitted): 

a. In relation to that exercise of statutory construction, I refer to the 

principles of statutory construction identified by McHugh, Gummow, 

Kirby and Hayne JJ in Project Blue Sky:  

b. The primary object of statutory construction is to construe the relevant 

provision so that it is consistent with the language and purpose of all the 

provisions of the statute. The meaning of the provision must be determined 

'by reference to the language of the instrument viewed as a whole'. 

In Commissioner for Railways v Agalianos, Dixon CJ pointed out that 

'the context, the general purpose and policy of a provision and its 

consistency and fairness are surer guides to its meaning than the logic 

with which it is constructed'. Thus, the process of construction must 

always begin by examining the context of the provision that is being 

construed. (Footnotes omitted.  

c. Similar statements of principle appear in the High Court's decision 

in Thiess v Collector of Customs. In that case, French CJ and Hayne, 

Kiefel, Gageler and Keane JJ, at [22], reiterated that:  
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d. This Court has stated on many occasions that the task of statutory 

construction must begin with a consideration of the [statutory] text.' So 

must the task of statutory construction end. The statutory text must be 

considered in its context. 

e. Significantly, their Honours went on to say:  

f. Objective discernment of statutory purpose is integral to contextual 

construction. The requirement of s 15AA of the Acts Interpretation Act 

1901 (Cth) that 'the interpretation that would best achieve the purpose or 

object of [an] Act (whether or not that purpose or object is expressly 

stated ...) is to be preferred to each other interpretation' is in that respect 

a particular statutory reflection of a general systemic principle. 

g. Their Honours then quoted the American authority, Cabell v Markham:  

h. [I]t is one of the surest indexes of a mature and developed jurisprudence 

not to make a fortress out of the dictionary; but to remember that statutes 

always have some purpose or object to accomplish, whose sympathetic 

and imaginative discovery is the surest guide to their meaning. 

237 In respect of the purpose of the Act, in Re Minister for Resources; Ex parte 

Cazaly Iron Pty Ltd (2007) 34 WAR 403 at [21]-[25] Pullin JA observed: 

21 Rowland J in Nova Resources NL v French (1995) 12 WAR 50 

said that the "primary" object and aim of the legislation is "to 

ensure as far as practicable that land which has either known 

potential for mining or is worthy of exploration will be made 

available for mining or exploration".  It is true that this is one 

of the primary objects of the Act. However, the adjective 

"primary" used by Rowland J acknowledges that there are 

other objects and aims. Another object reflected in the Act is, 

in one sense, contrary to the primary object. This object is 

found in provisions in the Act which excuse tenement holders 

in certain circumstances from making land with known 

potential for mining, or which is worthy of exploration, 

available for mining or exploration. Some of these provisions 

have been in the Mining Act 1975 or its predecessor for a long 

time, and other provisions have been added more recently, 

perhaps to reflect the fact that the mining industry in Western 

Australia has increasingly matured and now involves the 

investment of billions of dollars.  

24 Title to a mining tenement is not as secure as title to real 

property. This relative lack of security sits uneasily with the 

fact that very large amounts of capital may be expended on 

mining infrastructure. Miners desire as much security of title 

as possible if they are to make such investment. The State also 

has an interest in ensuring reasonable security of title so that 

investment will be encouraged. If this happens, the chance that 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/aia1901230/s15aa.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/aia1901230/
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/aia1901230/
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greater royalties may be earned for the benefit of the State is 

enhanced. Parliament has demonstrated that it intends that the 

relative insecurity of title should be balanced out by provisions 

in the Act which reduce the risk that a tenement may be lost 

due to error or inadvertence. 

238 Similar sentiments were express by Buss P in Commissioner Of State 

Revenue v Abbotts Exploration Pty Ltd [2014] WASCA 211 (14 

November 2014) (Abbotts) at [56]: 

a. “56 By s 9(1) of the Mining Act, subject to the Act: 

 

b. (a) all gold, silver, and any other precious metal existing in its 

natural condition on or below the surface of any land, whether 

alienated or not alienated from the Crown and, if alienated, 

whenever alienated, is the property of the Crown; and 

 

c. (b) all other minerals existing in their natural condition on or 

below the surface of any land that was not alienated in fee simple 

from the Crown before 1 January 1899 are the property of the 

Crown. 

 

d. 57 The primary object of the Mining Act is to encourage and 

promote the prospecting and exploration for, and mining of, 

mineral deposits in the State. See The Commonwealth of 

Australia v The State of Western Australia [1999] HCA 5; 

(1999) 196 CLR 392 [172] (Kirby J). Part III of the Mining Act 

specifies land which is 'open for mining'; that is, relevantly, land 

which may be made the subject of an application for a mining 

tenement, subject to and in accordance with the Act. Part III 

distinguishes between and makes particular provision for Crown 

land, public reserves and private land. 

 

e. 58 The primary object of the Mining Act is sought to be carried 

into effect by making available specific tenements, subject to 

reasonably stringent conditions. See Nova Resources NL v 

French (1995) 12 WAR 50, 57 - 58, (Rowland J, Kennedy & 

Pidgeon JJ agreeing); Re Minister for Resources; Ex parte 

Cazaly Iron Pty Ltd [2007] WASCA 175; (2007) 34 WAR 403 

[70] (Buss JA, Wheeler JA agreeing). 

 

f. 59 The Mining Act makes provision, and at the Relevant Date 

made provision, for six different types of mining tenement. They 

are the prospecting licence, the exploration licence, the mining 

lease, the general purpose lease, the miscellaneous licence and 
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the retention licence. See Hunt MW, Mining Law in Western 

Australia (4th ed, 2009) chs 4, 5, 6, 7, 8 and 9. 

 

g. 60 A prospecting licence is designed for the prospecting of 

minerals on a relatively small scale. An exploration licence 

permits exploration over a significantly larger area and for a 

significantly longer period than a prospecting licence. Both 

prospecting and exploration licences are investigatory 

tenements. Each licence authorises the holder to enter upon land 

for the purpose of prospecting or exploring (as the case may be) 

for minerals with employees and contractors and such vehicles, 

machinery and equipment as may be necessary or expedient. It 

permits prospecting or exploring (as the case may be) for 

minerals and the undertaking of operations and works necessary 

for that purpose including digging pits, trenches and holes, 

sinking bores and tunnelling. The holder may excavate, extract 

or remove earth, soil, rock, stone, fluid or mineral bearing 

substances not exceeding a prescribed amount, but the Minister 

may approve the taking of a greater amount. See div 1 and div 2 

of pt IV of the Mining Act; Hunt MW, chs 4 and 5. 

 

h. 61 A mining lease authorises the development of, and production 

from, an ore body discovered by prospecting or exploration. The 

holder is entitled to mine for and dispose of minerals on the land 

in respect of which the lease was granted. A mining lease confers 

rights to water. The holder is entitled to do all acts and things 

necessary effectively to carry out mining operations and may 

use, occupy and enjoy the land for mining purposes. The holder 

owns all minerals lawfully mined. The rights conferred on the 

holder are exclusive rights for mining purposes in relation to the 

land in respect of which the lease was granted. See div 3 of pt IV 

of the Mining Act; Hunt MW, ch 7. 

 

i. 62 A retention licence may be granted to certain holders of a 

prospecting licence, an exploration licence or a mining lease. It 

enables the holder in effect to convert that tenement to a 

retention licence and authorises the holder to enter on the 

relevant land for further exploration. The holder may take such 

plant on to the land and carry out such works as are necessary, 

including digging pits, trenches and holes, excavating, 

extracting and removing mineral bearing substances not 

exceeding 1,000 tonnes and taking water. A retention licence is 

applied for where a mineral resource has been located but it is 

currently impracticable to mine it. See div 2A of pt IV of the 

Mining Act; Hunt MW, ch 6. 
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j. 63 A general purpose lease is an ancillary tenement which may 

be used with respect to mining operations on such terms and 

conditions as the Minister considers reasonable. The holder is 

entitled to exclusive possession of the relevant land for one or 

more of the permitted purposes. These purposes comprise the 

erecting, placing and operating of machinery in connection with 

mining operations, the depositing or treating of minerals or 

tailings, and use of the land for any other specified purpose 

directly connected with mining operations. See div 4 of pt IV of 

the Mining Act; Hunt MW, ch 8. 

 

k. 64 A miscellaneous licence is an ancillary tenement which may 

be granted over any land, including land the subject of an 

existing mining tenement, whether held by the applicant or 

another person. Another mining tenement may be granted over 

land that is the subject of an existing miscellaneous licence. A 

miscellaneous licence may be granted for one or more of the 

purposes specified in reg 42B of the Mining Regulations 1981 

(WA). These purposes include, for example, a road, a pipeline, 

a power line, a bridge, a water management facility and a power 

generation and transmission facility. See div 5 of pt IV of the 

Mining Act; Hunt MW, ch 9.” 

239 In my view the extracts above provide clarity as to the intent and purpose of the 

Act, which informs the manner in which the provisions of the Act ought be 

construed, in line with the approach described by Quinlan CJ in Goldrange. 

240 The granting of miscellaneous licences are governed by s 91, 91B, 92 and 94 of 

the Mining Act.  Those provisions provide: 

91. Grant of miscellaneous licence 

(1) Subject to this Act, and in the case of a miscellaneous licence 

for water to the Rights in Water and Irrigation Act 1914, or 

any Act amending or replacing the relevant provisions of that 

Act, the mining registrar or the warden, in accordance with 

section 42 (as read with section 92), may, on the application 

of any person, grant in respect of any land a licence, to be 

known as a miscellaneous licence, for any one or more of the 

purposes prescribed. 

(2) A person may be granted more than one miscellaneous 

licence. 

(3) A miscellaneous licence shall — 

(a) be in the prescribed form; and 
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(b) authorise the holder to do such matters and things as are 

specified in the licence. 

[(4), (5) deleted] 

(6) A miscellaneous licence shall not be granted unless the 

purpose for which it is granted is directly connected with 

mining. 

(7) Sections 18, 23 and 27 do not prevent a miscellaneous licence 

from being applied for or granted in respect of land that is the 

subject of another mining tenement. 

(8) If a miscellaneous licence is granted in respect of land that is 

subject to another mining tenement the miscellaneous licence 

and the other mining tenement apply concurrently with respect 

to that land. 

(9) Before an application for a miscellaneous licence is 

determined a copy of the application shall, within the 

prescribed time, be given to the local government and to such 

other persons as may be prescribed. 

(10) The local government is entitled to be heard on the application 

and may submit to the mining registrar or the warden, as the 

case requires, any terms and conditions to which it considers 

the miscellaneous licence, if granted, should be subject. 

91B. Term and renewal of licence granted in respect of new 

application 

(1) This section applies to a miscellaneous licence granted in 

respect of an application made under section 91 on or after 

the commencement. 

(2) Subject to this Act, a licence to which this section applies 

remains in force for a period of 21 years. 

(3) Notwithstanding subsection (2), on receipt of an application 

made in the prescribed manner during the final year of the 

term of the licence, the Minister — 

(a) shall renew the term of the licence as to the whole of the 

land the subject of the licence — 

(i) for one further period of 21 years; and 

(ii) on the terms and conditions to which the licence 

was subject before its renewal; 

and 

(b) may, in the case of a licence renewed under 

paragraph (a), renew or further renew the term of the 

licence as to the whole or any part of the land the subject 

of the licence — 
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(i) for a period not exceeding 21 years; and 

(ii) on such terms and conditions as the Minister 

thinks fit. 

(4) If an application for renewal is made under this section and 

the term of the licence would but for this subsection expire, the 

licence continues in force in respect of the land the subject of 

the application until the application is determined. 

(5) If the holder of a licence to which this section applies transfers 

the licence after making an application for renewal under this 

section, the application continues in the name of the transferee 

of the licence as if the transferee had made it. 

94. Terms and conditions 

(1) A miscellaneous licence is subject to the terms and conditions 

prescribed. 

(2) In addition to the terms and conditions prescribed in relation 

to a miscellaneous licence, the mining registrar or the warden, 

as the case requires, may make a miscellaneous licence 

subject to such further terms and conditions as he thinks fit 

and specifies in that licence. 

(3) Where the mining registrar or the warden refuses an 

application for a miscellaneous licence or grants the 

application on conditions the applicant considers 

unreasonable, the applicant may within the time and in the 

manner prescribed appeal to the Minister against such refusal 

or conditions as the case may be. 

(4) The Minister may dismiss the appeal or uphold the appeal and 

grant the application on such conditions as he considers 

reasonable. 

241 Also relevant in this matter, is the following passage from section 85 of 

the Act: 

a. 85 Rights of holder of mining lease 

 (1) Subject to this Act and to any conditions to which the 

mining lease is subject, a mining lease authorises the 

lessee thereof and his agents and employees on his behalf 

to — 

(a) work and mine the land in respect of which the 

lease was granted for any minerals; and 

(b) take and remove from the land any minerals and 

dispose of them; and 
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(c) take and divert subject to the Rights in Water 

and Irrigation Act 1914, or any Act amending 

or replacing the relevant provisions of that Act, 

water from any natural spring, lake, pool or 

stream situate in or flowing through such land 

or from any excavation previously made and 

used for mining purposes, and subject to that 

Act to sink a well or bore on such land and take 

water therefrom and to use the water so taken 

for his domestic purposes and for any purpose 

in connection with mining for minerals on the 

land; and 

(d) do all acts and things that are necessary to 

effectually carry out mining operations in, on or 

under the land. 

(2) Subject to this Act and to any conditions to which the 

mining lease is subject, the lessee of a mining 

lease — 

(a) is entitled to use, occupy, and enjoy the land 

in respect of which the mining lease was 

granted for mining purposes; and 

(b) owns all minerals lawfully mined from the 

land under the mining lease. 

(3) The rights conferred by this section are exclusive 

rights for mining purposes in relation to the land in 

respect of which the mining lease was granted. 

242 For this matter, section 117 is of note: 

a. 117. Mining tenements protected 

(1) Subject to the provisions of sections 56A, 70 and 85B as regards 

the special prospecting licences and mining leases therein referred to, 

no Crown grant, transfer of Crown land in fee simple, or conveyance 

nor the grant of any mining tenement has the effect of revoking or 

injuriously affecting any existing mining tenement acquired and held 

under this or the repealed Act, whether or not any reservation or 

exception of that existing mining tenement is contained in the Crown 

grant, transfer of Crown land in fee simple, or conveyance or the 

grant of the mining tenement. 

(2) Each such Crown grant, transfer of Crown land in fee simple, or 

conveyance and each such grant of a mining tenement shall be 

deemed to contain an express reservation of the rights to which the 

holder of the existing mining tenement is entitled. 
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243 Finally, for this matter, I will mention section 44 of the Act, which permits a 

Warden to grant a (relevantly miscellaneous) licence over all or part of the land 

the subject of the Application. That power was not in dispute.   

244 Relevantly, given the Objector’s mining leases upon which the Roads and the 

Airstrip are largely located, predate the proposed miscellaneous licence, sections 

91(8), section 85(3), and 117(2) of the Act, must be read in a manner consistent 

with the purposes of the Act, and harmoniously, as they apply to this matter.  

245 In the circumstances presented in this case, and as a matter of construction 

generally, that must in my opinion mean that the grant of any miscellaneous 

licence over land the subject of an existing mining lease, can only occur in 

circumstances where the exclusive rights detailed in section 85(3) of the Act are 

retained by the holder, also by way of the operation of section 117(2) of the Act.  

246 That construction is not in my opinion, in doubt, nor was it in contest in the matter 

before me.  

247 During the course of the hearing, the Applicant expressly conceded that its 

proposed miscellaneous licences could not displace the rights of the mining lease 

for mining operations in respect of the relevant land.  

248 That position forms the basis of the dispute about the required extent (or 

theoretical possibility on the Objectors case) of the “injurious affection” which 

might be said to have risen to the level of precluding the grant of a miscellaneous 

licence.   

Sterilisation  

249 The terminology utilised by the Objector was that the grant of the miscellaneous 

licence to utilise the Roads over the proposed future use ore body would sterilise 

that resource (the Switch Pit and Magazine Pit), relevantly of the co-located ore 

bodies with the Roads, and in respect of the Airstrip, the beneficial rights to act 

upon the Airstrip Agreement.  
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250 The language used, unsurprisingly, reflects to a degree the language used in FMG 

Chichester Pty Ltd and Hancock Prospecting Pty Ltd and Anor [2008] WAMW 

13 (Chichester), and is said to be the consequence of the required construction 

of the sections of the Act relating to miscellaneous licences.  

251 The Objectors contention was that the principle from Chichester applied in this 

case, should be taken to preclude a capacity to grant the miscellaneous licence at 

all. It was put that the circumstances mandate a refusal.  

252 The principle said to fall from Chichester which was applicable, was that it was 

not possible to grant a miscellaneous licence for less than 21 years, and that any 

circumstance involving a grant which might result in a miscellaneous licence 

being for less than 21 years (for whatever reason), was also precluded absolutely. 

253 Considering Chichester however, in my opinion, the principle which falls from 

it is that it is not possible to impose a condition on the grant of a miscellaneous 

licence, for an express period of less than 21 years, in the circumstances of that 

case.    

254 The argument was advanced by the Objector that any grant of the miscellaneous 

licence in this case must be considered to be an interference with the rights of the 

Objector to utilise the resource body (or exercise beneficial rights over the land 

upon which the Airstrip sat) at some point in the future, and would therefore be 

a grant for less than 21 years, which would be impermissible applying 

Chichester.  

255 In my opinion, Chichester is authority for a proposition that there is a 

requirement to grant a miscellaneous licence for 21 years pursuant to section 

91B(2), and that a condition which expressly provides for a shorter period (as 

was sought in Chichester) is inconsistent with the powers under the Act.  

256 The submission made to me by the Objector was somewhat broader, being that a 

circumstance presented where it can be said that the grant might, as a result of 

changing contingent circumstances, ultimately result in a useful period of less 



 

2022 Wamw 5 [2022] WAMW 5 

Page 52 

[2022] WAMW 5 

than 21 years for the grant of the miscellaneous licence, is also excluded by 

implication.  

257 I do not accept the Objectors submission in this respect. In deference to the 

considered and thorough arguments presented by Senior Counsel for both parties, 

I will set out my views in some more detail.  

258 Both the pertinent decisions relied upon (Chichester and Apache Northwest Pty 

Ltd v Pel Iron Ore Pty Ltd [2009] WAMW 2 (Apache)) were decisions of his 

Honour Warden Calder. As far as I am aware the relevant principle under 

discussion in this matter has not been the subject of a review in a superior Court, 

and the only relevant superior court authority is the earlier decision of Re Robert 

v Western Reefs Ltd (1990) 1 WAR (Western Reefs). 

259 Whilst I am not strictly bound by the decisions of a previous Warden, I ought 

regard those decisions as being of a persuasive nature, and not be too ready to 

depart from the significant statements of principle falling from them without just 

cause.  

260 As indicated I do not accept the submission of the Objector in respect of the 

breadth of the principle said to fall from Chichester and Apache.  

261 I do not consider those decisions as authority for the proposition advanced by the 

Objector, as sought to be applied to the facts of this matter.  

262 I do not consider that either Chichester or Apache were (with respect) wrongly 

decided, rather I simply do not accept the Objectors contention as to the broader 

application of the principles falling from them, and further, consider I may 

distinguish both of those cases from the matter before me. 

263 In the Objectors supplementary submission, the Objector sought to buttress the 

arguments advanced at the hearing, by reference to a number of other authorities. 

I address those later in these reasons.   
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264 In summary though, in my opinion the Act contemplates and permits the grant of 

a miscellaneous licence, in the following sorts of circumstances: 

a) Where there is no immediate injurious affection to an actual mining 

operation currently in place upon an objectors mining lease; 

and, 

b) Where there is no specific, and definable plan to undertake actual 

mining operations (or other relevant activity) in an area upon which 

existing piece of infrastructure exists, and is co-located with a 

resource, within a definable time frame, on an objectors mining lease;  

and, 

c) Where any proposal by an applicant for a miscellaneous licence to 

utilise a piece of existing infrastructure which is co-located with a 

resource on an objector’s mining lease, is sought to occur at a time that 

the objectors proposed exploitation of the co-located resource is 

contingent in nature to one degree or another;  

and, 

d) Where the use sought by way of the miscellaneous licence proposed 

does not diminish the resource or resources which are co-located on 

the mining lease, nor exhaust a consumable such as water, available to 

the objector by way of the mining lease in question;  

and, 

e) Where in each case, a subjective analysis of the complete facts and 

circumstances (and the nature of the infrastructure in question) 

presented is undertaken to inform the task of determining if and when 

the injurious affection arises, following which the exercise referred to 

in Western Reefs as to seeking to eliminate or minimise any injurious 
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affection identified, can occur, resulting in a determination of the 

application for a miscellaneous licence.  

265 I am of the view that the Applicant’s proposed use of the Roads in question, over 

the co-located ore bodies whilst they are not being exploited, cannot be said to 

cause injurious affection to the mining lease of the Objector now.  

266 In addition, in my opinion, the express reservation in the Act relating to the 

existing rights of the Objector arising from mining lease and applying sections 

91(8) and 85(3) and 117(2) of the Act, precludes in my view, a notion that the 

grant of a miscellaneous licence in these circumstances can cause injurious 

affection to the ore body in this case, in the future. 

267 It follows, that in my view that the language of sterilisation of the ore body, is 

not an appropriate description in this case. In my opinion the proposed 

miscellaneous licence over the Roads does no such thing. 

268 That same reasoning is applicable to the question of the Airstrip, though with a 

degree more complication given: 

a. The absence of the required ministerial consent; and,  

b. The existence of condition 15 on the relevant mining lease.   

269 I am of that view, as a result of my consideration of the relevant authorities, 

discussed further below.  

Western Reefs 

270 I consider that Western Reefs is authority for the proposition that the Act provides 

a wide discretion to the Warden to impose conditions upon the grant of 

miscellaneous licences, as to what is reasonable to eliminate or minimise 

injurious affection.  

271 That, in my view requires the consideration of the whole of the facts and 

circumstances presented. 
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272 Per Malcom CJ: 

a. "... s 91 is not an exception to the protection provision in s 117. A 

miscellaneous licence under s 91 is a 'mining tenement' as defined in s 8 

of the Act. It follows that where an application is made for a miscellaneous 

licence over land which is the subject of an existing mining tenement, there 

is an implied prohibition on the grant of the miscellaneous licence having 

the effect of 'revoking or injuriously affecting any existing tenement'. The 

effect of s 117 is that any grant of a miscellaneous licence is deemed to 

contain a reservation that it shall not have the effect of revoking or 

injuriously affecting any existing mining tenement. Hence, the grant of any 

miscellaneous licence which in fact injuriously affected an existed 

tenement would be nugatory. Therefore, before granting a miscellaneous 

licence over an existing tenement, the warden would need to be satisfied 

not only that the application conformed to the requirements contained or 

referred to in ss 91 and 92 of the Act, but also that the grant would not 

injuriously affect any existing tenement. In addition to s 117 the context in 

which s 91 falls to be considered includes s 157 which provides that a 

person shall not, without lawful excuse, obstruct or hinder the holder ofa 

mining tenement in the execution ofany rights conferred on him thereby . 

In my view the warden would be bound to take into account those 

provisions which demonstrate that the holder of a mining tenement is 

entitled to both the rights conferred by the Act and the protection of those 

rights from injurious affection, obstruction or hindrance." 

273 He said, at (554):  

a. "In my view, upon the proper construction of s 91 in the context of the Act, 

where a miscellaneous licence is applied for in respect of an existing 

tenement, the warden is bound to consider whether the grant of the licence 

will injuriously affect the existing tenement, or hinder or obstruct the 

holder in the execution of any rights conferred on him thereby. Any 

potential for injurious affection, hindrance, or obstruction may be covered 

by reasonable conditions. Where no reasonable condition could prevent 

injurious affection, obstruction or hindrance the warden should exercise 

his discretion to refuse the application. In forming his view of the 

circumstances the warden should take into account the length of the term 

of the existing tenements and the current or potential prospecting, 

exploration or mining operations which are or may be carried on upon 

the existing tenement. 

274 In my view Western Reefs is authority for a proposition that the Warden may 

grant a miscellaneous licence, and may impose conditions which alleviate or 

minimise established injurious affection to an objectors interests.  

275 Where it is not possible to alleviate or substantially minimise established 

injurious affection, the miscellaneous licence ought not to be granted, however it 
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must have been contemplated that the mere possibility of the fact of the existence 

of injurious affection of itself, is not a sufficient basis to reject an application for 

a miscellaneous licence.  

276 Necessarily, in my opinion, the consideration of the possibility of a conditional 

minimisation of any injurious affection, involves a subjective analysis of the 

factual circumstances presented. 

277 That seems to suggest (to me at least) a more permissive approach is able to be 

taken in respect of applications for miscellaneous licences, whilst also ensuring 

protection to the interests of existing tenement holders, than that advanced by the 

Objector, is open to be applied.      

Chichester 

278 Chichester was the cornerstone of the Objector’s argument.  

279 As indicated above, in my opinion it is authority for a proposition that the Warden 

cannot expressly impose a condition upon a miscellaneous licence, granting it for 

a period of expressly less than 21 years. 

280 With some reservation I accept the reasoning of his Honour Warden Calder in 

that respect, in particular the reasons of his Honour at [222]: 

a. “In my opinion I have no power, with or without the consent of an 

Applicant, to grant a licence for a period that is less than 21 years. Section 

91B says, without express limitation or qualification or the use of any term 

that indicates that the Warden may have a discretion to do otherwise, that 

a miscellaneous licence ... “remains in force for a period of 21 years.”  

281 The reservations I have revolve around the manner in which section 91B(2) is 

said by his Honour to be read with section 94(2).  

282 I have some difficulty with a notion that what appears to be unfettered, being the 

power of the Warden to impose conditions “s(he) thinks fit”, is then said to be 

read in a fettered manner, regarding the proposed length of the grant, where 
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section 91B(2) appears to be qualified by the words “subject to this Act” as 

described by his Honour Warden Calder at [225] of Chichester.  

283 I note in this respect, that at [231], the learned Warden also said: 

a. “Even if it is the case that a Warden has discretion, with or without the 

consent of the Applicant for a miscellaneous licence, to grant the licence 

for a period that is less than 21 years, whether that period is ascertained 

by reference to a criterion other than the passage of time, I am of the 

opinion that in the present case the exercise of such a discretion would be 

entirely inappropriate.  I am of the opinion, on the basis of the evidence 

that I have heard, that it is highly likely, if a grant were made of the 

miscellaneous licence which included a condition that the licence is to be 

surrendered or the road re-located upon the happening of a specified 

occurrence or occurrences, that the Applicant and the Objectors will not 

be able to agree that the time for re-location or surrender has arisen.  That 

will almost inevitably result in delay, most likely long delays to the 

Objectors in the progression of their project.” 

284 The passage cited immediately above, suggests in my respectful opinion that a 

possible alternative construction to that determined, may be considered open. In 

my view, that suggests, with respect, a degree of (understandable) uncertainty as 

to the notion of the creation of an overarching principle to be applied to all 

miscellaneous licence applications, in whatever circumstances. 

285 As I read the abovementioned passage, it suggests that in the event there was such 

a discretion (which would no doubt have to be rooted in the words of section 

94(2)), it should be exercised in a manner consistent with the objects of the Act, 

taking into account (relevantly in that case), the propensity for dispute.  

286 In my opinion however, the reservations in respect of the discreet issue of the 

express length of the miscellaneous licence which I have, do not need to be 

resolved in the matter before me.  

287 In the matter before me, it is not suggested, nor contended, that I should grant a 

miscellaneous licence for an express period of less than 21 years. On that basis I 

may distinguish Chichester.  



 

2022 Wamw 5 [2022] WAMW 5 

Page 58 

[2022] WAMW 5 

288 The Objector advances a submission that I should extend the reasoning in 

Chichester, to preclude the imposition of a condition where the grant of a 

miscellaneous licence might be less than 21 years in operational effect, as a result 

of a possible change in the underlying facts and circumstances facing the parties, 

from that which can be found at the date of the grant of the licence.   

289 Further, Chichester is distinguishable from the case before me in a number of 

ways. As indicated, I do not propose to impose a condition that the grant be for 

less than 21 years. 

290 The Application in this case does not involve the construction of new roads, nor 

the proposed upgrade of the exiting ones, rather, the Application relates to the 

capacity of the Applicant to access and therefore utilise its existing mining lease, 

by use of the existing road network without its alteration. 

291 There is certainly nothing futile (picking up on the language of the learned 

Warden at [191] of Chichester) in the granting of the miscellaneous licence in 

respect of the use of the Roads, for on the case before me, they would be open 

for use immediately. On the case before me, the only interference in that use 

would arise if and when the Objector was financed and able to conduct mining 

operations on the co-located resource, at some point in the future. On the 

evidence before me, that point is ill-defined at this time.   

292 At [192] per Warden Calder:  

a. In my opinion the essence of the dicta expressed by Brinsden J in those 

parts of his reasons for decision at page 560 to which I have just made 

reference is encapsulated in his expressed opinion that the Warden is 

entitled to consider whether the purpose for which the miscellaneous 

licence is required can be carried out without injuriously affecting the 

underlying tenement. 

293 Further, I note the statement at [201] of the reasons in Chichester that not every 

impact or inconvenience able to be alluded to, amounted without more, to 

injurious affection.   
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294 It follows that I do not consider that the learned Warden in Chichester was setting 

out a general principle in the manner advocated for by the Objector in this case, 

which in my opinion would (in the event I were to accept the Objectors approach) 

have the effect of unjustifiably narrowing the circumstances where a 

miscellaneous licence could be granted, in a manner which I consider is 

inconsistent with the overarching purposes of the Act.  

Apache  

295 The capacity to extend the principle is said to gather support from the decision in 

Apache. I do not accept the decision in Apache supports the Objector in the 

manner submitted.  

296 In my view, Apache is also distinguishable from the case before me. Principally, 

this is because of the issue discussed by the learned Warden at [100] – [102].  

297 The underlying tenement under consideration in that matter, was an exploration 

licence, and not a mining lease (as is the case in the matter before me).  

298 In my view, it was the possible interference in the future rights of the Objector in 

that matter to seek to have a mining lease granted over the area of the exploration 

licence (pursuant to the operation of section 67(1) of the Act), by virtue of the 

imposition of a miscellaneous licence upon the tenement prior to the section 

67(1) application being made, which amounted to the serious and uncontrollable 

injurious affection arising, such as to preclude the grant of the miscellaneous 

licence, in a similar manner to Chichester, though in my opinion, different in 

primary cause.      

299 That is not the case before me. In the matter before me, the Objector complains 

of the injurious affection upon an existing mining lease. The rights said to be 

impacted in Apache, arose from the impact upon the rights flowing from an 

existing exploration licence.  

300 Further, at [103] of the reasons in Apache, the learned Warden said: 
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a. “It is arguable that, in circumstances where the granting of a 

miscellaneous licence over an exploration licence will not relevantly 

injuriously affect, per se, the rights of application and grant that are given 

to the holder of the exploration licence under subss 67(1) and where the 

Warden is satisfied that the exercise of the rights given to the 

miscellaneous licence holder will not, for a reasonably predictable and 

appropriately long period of time, injuriously affect the existing tenement 

or the exercise of the exploration rights of the existing tenement holder, 

but that after such a period has elapsed the exploration rights of the holder 

of the existing tenement will then be injuriously affected, then, if a 

miscellaneous licence is granted, the provisions of s 117 will, at such later 

time, necessarily have the consequence that, the holder of the overlying 

miscellaneous licence will no longer be able to exercise his rights as a 

miscellaneous licence holder, and that the cessation and removal of such 

rights will be affected because of the operation of subs 117. That is to say, 

in effect, regardless of anything else, if at a later time an injurious effect 

does arise, or it is likely that there will be an injurious effect as 

contemplated by s 117, then those rights that the miscellaneous licence 

holder would otherwise have and be able to exercise, insofar as they do 

or may injuriously affect the existing tenement, may no longer be 

exercised. As Malcolm CJ said in Re Roberts (551): "The effect of section 

117 is that any grant of a miscellaneous licence is deemed to contain a 

reservation that it shall not have the effect of revoking or injuriously 

affecting any existing mining tenement." His Honour had earlier said that 

where an application is made for a miscellaneous licence over an existing 

tenement there is an implied prohibition on grant of the miscellaneous 

licence having the effect of injuriously affecting any existing tenement. He 

also said that the grant of any miscellaneous licence which in fact 

injuriously affected an existing tenement would be nugatory. It is arguable 

that what his Honour there said may not necessarily exclude the grant of 

a miscellaneous licence over an existing tenement where, as in this case, 

and setting aside considerations arising out of subs 67(1) for the moment, 

it is unlikely that there would, for what may in the circumstances be 

considered to be a reasonable period of time, be any injurious affect of 

the nature contemplated by s 117 at all in respect of EL 47/1537. There 

are, however, potentially significant practical developmental and 

financial and other commercial issues for the existing tenement holder 

that would flow from the uncertainties that would arise from such an 

approach being taken and a miscellaneous licence being granted. I 

consider that such an approach, if it is within the contemplation of the 

legislation, ought not to be taken in this case. The inability of the Warden 

or Registrar or the Minister to grant a miscellaneous licence for a period 

of less than 21 years is, in my opinion, a matter that limits the availability 

of miscellaneous licences. For the above reasons the application is 

refused.” 

 

  

301 In my opinion, the first part of the above passage more closely reflects the case 

before me. 
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302 It also to a degree reflects the submission of the Objector, in particular in respect 

of the penultimate sentence of the above, referring to a limitation upon the 

capacity to grant a miscellaneous licence for less than 21 years.  

303 It is that consideration, which appears to ground the submission of the Objector 

that anything which might be said to result in a circumstance where the effect of 

an intervening event (even a highly contingent one) might practically be a grant 

of less than 21 years, also mandates a refusal of an application for a miscellaneous 

licence.  

304 In my opinion, the tenor of the submission by the Objector in this regard stands 

in conflict with the preceding part of the paragraph, where his Honour (with 

respect), appears to me to contemplate precisely the sort of scenario under 

consideration in this case.  

305 Viewed in this light, it is my opinion that the comment at the end of that 

paragraph [103] in Apache, may be regarded as correct as far as it goes – the 

inability (as determined by Warden Calder) to expressly shorten the time period 

is properly considered to be a limitation upon the power to grant a miscellaneous 

licence.  

306 In my opinion however, it does no more than that, and is not a sweeping 

proscription precluding the grant of any miscellaneous licence where it can be 

alleged by an objector that there might be some circumstances based on a series 

of contingent future events, which might practically result in a shortened useful 

life of the miscellaneous licence. 

307 I will add, that in the decision of her Honour Warden Zempilas, in Michael 

Laurence Henry v Fox Resources Ltd [2015] WAMW 14 at [78], her Honour 

also appeared to contemplate a similar outcome. With respect, I agree with the 

sentiment.    

Process Minerals 
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308 Process Minerals [2022] WAMW 3 is a recent decision of Warden Maughan 

published after the hearing of this matter.  

309 Following its publication, I considered providing the parties to this matter with 

the opportunity to make submissions on it.  

310 Ultimately I made a determination such a course was not necessary. This was 

because, most relevantly, that this decision too is distinguishable from the matter 

before me, and it would also not have materially altered the parties’ positions.  

311 In the matter before Warden Maughan, the contest in question was between 

duelling miscellaneous licence applications. As a result, the effect of the 

provisions relating to the reserved rights of existing holders of a mining lease, 

which are in my view determinative of the matter before me, did not appear to be  

relevant to the matter before Warden Maughan.  

312 As a result, the reasoning of his Honour Warden Maughan, is not directly 

applicable to this case before me. I will however add, that the general sentiment 

of which, suggesting a more permissive approach to the grant of miscellaneous 

licences (at least than that advanced in submissions by the Objectors interests in 

this matter) in order to facilitate the underlying purposes of the Act, is one which 

with respect, I agree entirely.  

313 In the case before me, there would be no doubt that the Applicant would call the 

decision in aid of its broader position, and the Objector would likely say it was 

wrongly decided applying Chichester (and the authorities referred to in the 

supplementary submissions). As indicated above, in any event in my view the 

decision is distinguishable and not determinative for me.   

314 As a result, I formed the view that it was not necessary to seek further 

submissions on it, as same would only cause the expenditure of costs for no good 

cause. 

Concluding Remarks 
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315 I have attempted to outline above that I consider that Chichester and Apache may 

be confined to their facts and specific circumstances.  

316 Applying the broader principled discussion arising from Abbotts as to the intent 

of the Act, the construction of the relevant provisions of the Act must be 

undertaken in accordance with the purpose of the Act.  

317 The purpose is that set out in Abbotts, and at its heart, is a notion that the Act 

ought to be construed in a manner which facilitates the efficient exploitation of 

mineral resources by tenement holders. 

318 That view, is consistent with an application of the purposive approach of statutory 

interpretation, and must inform the consideration of the application of sections 

91(8), 85(3) and 117(2) of the Act to this case. 

319 The determination of the appropriateness of the grant or otherwise of a 

miscellaneous licence therefore requires a consideration of the subjective facts 

and circumstances confronting the parties involved, with that purpose in mind.    

320 Consistent with the above approach, and in this case what is of note, is that it fell 

out from the evidence that there is no real objection to the Applicant utilising the 

roads now19, or the Airstrip save for those matters identified at [48] above (having 

not accepted the vague and unconvincing evidence of the Objector of the risks of 

marginally additional Airstrip use).  

321 Further, on the evidence, there is seemingly, no real objection to the Applicant 

utilising the Objector’s proposed future roads, which on the Objectors case would 

necessarily have to be established to enable it to exploit the resource bodies it is 

planning to utilise at some unknown point in the future.  

322 The position put by the Objector in this case, is that the possible future use of the 

co-located resource, prevents the capacity to grant the miscellaneous licence 
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now, notwithstanding that the exploitation of the co-located resource may never 

occur. 

323 A contention put by the Objector was that the Applicant would be free to agree 

terms to use the future relocated roads which did not impact upon proposed future 

mining activities of the Objector.  

324 Those roads appear to be planned but not yet built. I infer from that the only 

impediment to the use of the future roads was a commercial one, not any other 

injurious affection issue. In my opinion that must be so, as any consideration that 

the future roads would injuriously affect the Objectors interests, would have to 

rest on the somewhat difficult proposition that the Objector (in designing and 

establishing those roads) was prepared to injuriously affect its own interests.  

325 In the very particular circumstances of this case, and in practical terms, the very 

limited nature of the existing road system on Cockatoo Island, sitting as it does 

directly upon the resources relied upon to ground the injurious affection 

assertion, in my view likely precludes a circumstance whereby the exploitation 

of those resource bodies would commence prior to the appropriate alternative 

access ways being established.      

326 Further, the proposed miscellaneous licence is for the grant to permit the use of 

an existing road network. It does not involve the construction of new roads on a 

commercial competitor’s tenement, nor the expansion of existing roads, nor does 

it relate to the use of any finite resource, such as water, nor is it suggested that 

the use of the roads will in any way physically diminish the co-located resources 

in question. 

327 My finding as to the future use of the relevant ore bodies by the Objector is that 

it is possible, that at an indeterminate point in the future, they may be sought to 

be exploited by the Objector. The corollary of that finding is that it is entirely 

possible (and in my view, just as likely) they might not be, simply for commercial 

reasons.  
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328 In that eventuality, and were I to accept the Objector’s contention as to the proper 

application of Chichester and Apache in the context of the relevant provisions of 

the Act, the Applicant would have been precluded from using existing roads, in 

a manner which the Objector accepts does not injuriously affect their existing 

operation at this time, for no reason whatsoever, as the proposed mining 

operations on the co-located resource had never occurred. 

329 That outcome would hinder the Applicant’s capacity to efficiently exploit any 

resources available to it by way of its existing holdings, in anticipation of a 

possible future event.   

330 In my view, that outcome is not consistent with the objects and purposes of the 

operation of the Act.  

331 It follows, that a construction of the relevant provisions of the Act relating to the 

capacity of the grant of miscellaneous licences which permits the Applicant (in 

this case) to be encouraged to develop the resources available for exploitation on 

its mining lease, is to be preferred to one which precludes it.  

332 In this case, in my opinion, it is open to me to come to a view that the reservation 

of rights pursuant to the application of section 85(3) and 117(2) of the Act in 

respect of the Objector’s mining lease, results in a circumstance where the grant 

of the Application does not in any way impinge on the exercise of rights by the 

Objector over its tenement today, and cannot, in my view, impinge on the 

possible exercise of future rights, given the clarity of the reservation of rights of 

the existing mining lease holder.  

333 In my view that clarity is reflected in the frank and clear manner of the concession 

by the Applicant in this matter, that the reservation in section 85(3) and 117(2) 

of the Act meant unambiguously that the Objector’s rights to utilise that future 

resource could not be impacted by the grant of the miscellaneous licence.  
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334 That also appears to be consistent with the tenor of the reasoning in the first part 

of paragraph [103] of Apache, which I consider to be, with respect, correct, and 

is entirely consistent with the objects and purposes of the Act as described above.  

335 As indicated above, a further part of the submission in objection was that the 

grant of the miscellaneous licence in this case, might be, in practical terms, be 

for less than 21 years, as it may be expected that the relevant resource would be 

developed in that time.  

336 In my opinion, given the financial position of the Objector as it appeared in 

evidence before me, an expectation is too high a characterisation. It is a 

possibility at best. 

337 Alternatively, as I understood the submission, any condition I imposed upon the 

grant of a miscellaneous licence to the effect of “the Applicant may use the roads 

while they are there”, is said to infringe the Chichester principle by implication.  

338 I reject the Objector’s submission on both limbs.  

339 As outlined above, the Objector sought to extend the principle from Chichester 

and Apache to a circumstance to preclude a miscellaneous licence grant, where 

it might result in a situation where the capacity to utilise the rights under the grant 

lasted for less than 21 years.  

340 Chichester is not authority for that proposition, and the exercise of construction 

undertaken by Warden Calder in that case, does not, in my opinion compel the 

acceptance of the Objectors submission in this case.  

341 I accept that were I to grant a miscellaneous licence in this case to utilise the 

Roads on condition or otherwise, and at some point prior to 21 years passing from 

the date of that grant, the Objector undertook mining in the co-located resource 

bodies, that it would have the effect of rendering nugatory the utility of that grant 

for the period the roads in question were disrupted.    
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342 Nevertheless, in the circumstances presented, I do not consider that it is not 

therefore possible for me to make such a grant. That is not, in my opinion, what 

fell from Chichester, nor Apache. Nor do I consider that the meaning and effect 

of the relevant provisions of the Act compel that outcome.  

343 Given the reservation of rights I have referred to above, I do not consider that the 

possibility of future use of the co-located ore bodies on the mining lease, can be 

considered to be injurious affection of the Objectors interests either now or in the 

future.    

344 In this case, a grant of a miscellaneous licence would be for a period of 21 years. 

It may transpire that the useful functional life of the grant is less than that, 

depending on contingent future events. However, it seems to me, that that is not 

so different from the grant of any miscellaneous licence, relating to the use of 

infrastructure which may become redundant and unneeded prior to the expiration 

of 21 years, or be the subject of a natural or commercial calamity preventing its 

ongoing use. 

345 It seems to me that were the were the reasoning advanced by the Objectors 

interests in this case correct, that a Warden, prior to granting any miscellaneous 

licence, would need to be positively satisfied that there could and would be no 

interruption of its use for any reason within 21 years. I consider that proposition 

to be erroneous.    

346 I will add that it was also put by the Objector that to take the view I have, was to 

impermissibly derogate from the grant, with reliance being placed on Project 

Blue Moon Pty Ltd v Fairway Trading Pty Ltd [2000] FCA 127 (Blue Moon). 

That case was cited at the end of the decision in Chichester, as an alternative 

argument by the objector there. It was not the subject of detailed analysis by the 

learned Warden. 

347 I have considered that case, and it is not, in my view, determinative. It refers to a 

factual circumstance involving a commercial tenancy lease, and events where the 
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initial grant of the lease, on its terms, was sought to be expressly resiled from 

after the grant of the lease.  

348 That is not this case. In this case, the grant, from its date and at all times, would 

subject to the effect of sections 91(8), 85(3) and 117(2) of the Act. There is 

therefore no derogation from the grant at all as that principle is discussed in Blue 

Moon, rather it is simply the grant of the licence subject to the known operation 

of the Act at the time of the grant.   

349 In the supplementary submissions, the Objector also relied upon Lukin 

Enterprises Pty Ltd v Director of Fisheries (1986) 42 SASR 463, which was a 

fisheries case, where a decision to impose a condition upon a licence to allow an 

applicant to take only one of two species of fish identified as being able to be the 

subject of the relevant grant under the relevant regulation.  

350 In that case, the grant which was capable of being made, was expressly restricted 

to a grant to take both species of fish. There was no power to make a grant in 

respect of one species but not the other. 

351 In that matter, White J, referring to G. Rosetto v Superintendent of Licensed 

Premises (1981) 29 SASR 337, explained (at 468) that: 

a. However many different ways the proposition may be put, the principle as 

applied here comes down to this: where the Act empowers the Director to 

grant a licence of an indivisible kind, he is not, in the absence of express 

power, entitled to impose a condition which deprives the licensee of an 

integral part of the indivisible licence originally granted…the regulation 

constitutes the activities of taking tuna-and-salmon as one indivisible 

fishery and authorizes the licensee to do so. The Director cannot, by the 

side-wind of imposing a condition, repeal or vary the regulation or 

substitute some other type of "prescribed" fishery.   

352 There is no such like proscription here. Here, again, the Objector is relying on a 

contingent future event, to suggest that the life of the miscellaneous licence might 

be less than 21 years, to arrive at a view that therefore no such licence can be 

granted by implication. 
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353 I reject that submission. The contingent shortening of the grant may never occur, 

in which case the grant will run for the length of its life, without hindrance. 

Relevantly, at the time of the grant, (see Western Australia v Brown [2014] HCA 

8; (2014) 253 CLR 507), there is no relevant inconsistency between the grant and 

the exercise of the power. 

354 The Objector also relied directly upon Rosetto where the Full Court (King CJ, 

Sangster and Mohr JJ) considered the scope of a power to impose conditions on 

a wholesale storekeeper’s licence issued under the relevant Licensing Act. King 

CJ observed (at 340): 

a. Whatever may be the extent to which the power is available to vary the 

scope and conditions of a licence…it cannot extend to the imposition of 

conditions which are in direct conflict with provisions of the Act. 

355 Sangster J said (at 344): 

a. … the Licensing Court is clearly not empowered under the guise of 

imposing conditions to abrogate the basic characteristics of a particular 

licence as laid down by the Act itself.  

356 In my opinion, herein lies the distinction. In granting the licence in the manner 

in which I have proposed, at least in respect of the Roads, I am not taking any 

step which might (in my view) be said to abrogate the basic characteristics of the 

grant of the miscellaneous licence under the Act.  

357 I will add in addition, that it is a notion of being cautious of the effect of what 

might broadly described as contingent future events, which informs my 

conclusion in this matter.    

358 In my view the Act ought not be construed in a manner which so confines the 

capacity to utilise the mechanism of a miscellaneous licence to facilitate mining 

operations generally, given the protective effect of sections 85(3) and 117 of the 

Act, at least in respect of mining leases.    

359 A further point to note is that it was put by me during the course of discussions 

with Senior Counsel for the Objector, that the relationship between the parties 
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appeared to be poisonous. Having considered the matter further, in my opinion 

that description is largely correct, with the qualifier on consideration and in these 

reasons, that it is commercially poisonous.  

360 It was said by the Objector though, consequentially, that I ought not grant a 

miscellaneous licence which would require the parties to work in proximity, lest 

there be ongoing disputes. That proposition has support from Chichester, and 

Pilbura Stone Pty Ltd v Stone Dimensions Australia Pty Ltd [2013] WAWM 

13; [2013] WAMW 12 (30 May 2013). I accept it as a generally relevant 

consideration.   

361 In light of the evidence led however, I do not consider that the commercially 

poisonous nature of the relationship extends to an accurate prediction that the 

parties will likely conduct themselves in an unlawful manner in the future, so as 

to come to a view that I ought not grant a miscellaneous licence.  

362 Both parties are corporate entities, (and the Objector now a publicly listed entity) 

and as a result, in my opinion, it may be expected by me that the directors of 

those corporate entities will act in a manner consistent with their duties.  

363 On this last point, the Objector contended that the use of the Airstrip without its 

approval by the Applicant’s officers on occasion, was unlawful.  

364 I do not accept that submission, and do not make that finding. The position of the 

Objector’s capacity to control the use of the Airstrip in light of the condition in 

relation to it on the relevant mining lease, is not so clear as to warrant such a 

conclusion. 

365 There is evidence in the material tendered, in the form of an email chain, at pages 

193 – 196 of the Third Passmore Affidavit (Exhibit 13), which suggests a view 

that the Objector’s permission was sought to be obtained by aircraft charter 

parties to land on the island on the occasion referred to therein.  
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366 Specifically, on 22 October 2021, there is an emailed request from a Mr 

Skjellerup seemingly of “Air Kimberley” to a Mr Wearing of the Objector, 

seeking permission to land on Cockatoo Island.  

367 Subsequent to that email, there is a further request from Mr Wearing to Air 

Kimberley, specifically enquiring about the past travel arrangements of Mr 

O’Dea to Cockatoo Island, in the period October 2020 – July 2021.  

368 This request was expressed as a request for a favour. That expression is hardly 

consistent with a submission that the Objector’s permission was always a 

precondition of flying to Cockatoo Island.   

369 There is then a reply from a different officer of Air Kimberley, being a person 

named Ash Munn, detailing the flights of Mr O’Dea and others in the requested 

period.  

370 I did not hear any evidence from any of those persons save Mr O’Dea, who as 

indicated above, gave evidence that he travelled to Cockatoo Island by plane 

previously without seeking permission from the Objector. Given the nature and 

date of the request by the Objector’s personnel to the air charterer, that must be 

correct.   

371 The reasonable inference open (which I draw) on those facts, is that the travel to 

Cockatoo Island by the Applicant’s personnel did not previously involve the air 

charter pilots seeking advanced permission of the Objector.  

372 That is consistent with the evidence of Mr O’Dea to that effect, which I accept.   

373 Given the obviously incomplete evidence, I cannot make any more detailed 

findings as to the manner in which travel to Cockatoo Island occurs, however I 

consider I can find that the Objectors suggestion that all parties at all material 

times required and sought the permission of the Objector to utilise the Airstrip, 

to be unjustified.  
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374 That is plainly not what occurred, at least seemingly prior to the request identified 

in the email described above, on 22 October 2021, a well after the asserted date 

of commencement of the long term control of the Airstrip, referred to by Mr 

Doolin and Mr Passmore as being reflected in the Airstrip Agreement, of January 

2021, which was said itself to be simply a record of the existing status quo.      

375 As a result and given it may be expected that the parties will comply with a 

decision of a Warden (at least whilst it remains undisturbed), I consider that I am 

entitled to come to a view that having ruled on the capacity of the Applicant to 

utilise the Roads, that the parties will act accordingly, and in a lawful manner. 

376 I do not consider that the mere possibility of any future legal dispute between two 

commercial parties is a sound basis, without more, to refuse an application for a 

miscellaneous license.  

377 Rather, given the view I take as to the purpose and intent of a miscellaneous 

licence generally, I consider the state of the relationship between the parties 

precludes the possibility of a sensible commercial arrangement between them, 

which in turn warrants my intervention to grant the miscellaneous licence, so as 

to permit the Applicant to exploit the resources on its existing holdings, whilst 

also ensuring the protection of the interests of the Objector.    

378 The final point to note is whether I ought to impose any additional condition on 

the use of the roads. I have determined that I will not do so beyond determining 

that the Applicant must meet half the reasonable maintenance costs actually 

incurred by the Objector, in respect of the Roads the subject of the Application, 

for either the life of the miscellaneous licence, or alternatively, the 

commencement of mining operations by the Objector in the manner 

contemplated in these reasons, on the co-located ore bodies.  I apply this 

condition pursuant to section 94(2) of the Act.  

379 Having given the matter significant consideration, I have come to the view that 

the imposition of any additional conditions, whilst permissible in my view 
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pursuant to the unfettered nature of section 94(2) of the Act, could only serve to 

create a degree of tension with what I consider to be the clear reservation of rights 

that the Act provides to the Objector in this case, to conduct mining operations 

on the relevant area should it have the capacity and will to do so in the future.  

380 The capacity to grant the miscellaneous licence in the manner I have outlined is 

not completely free from doubt, however in my view, and having regard to the 

objects of the Act, it is preferable to the construction urged upon me by the 

Objector, which if accepted, would effectively create the capacity for any existing 

mining lease holder to preclude the grant of any miscellaneous licence over land 

it was not utilising, and had no firm plan to do so, in circumstances where the 

grant of a miscellaneous licence could be fairly said to cause no injurious 

affection to the mining operation on a mining lease at any point.  

381 In my view that construction would permit the Act to be utilised as a weapon 

between commercial competitors, when it should be utilised to encourage all 

participants to exploit available resources efficiently, whether they be 

commercial competitors or no. 

382 This case provides a good example of that scenario. The parties have been unable 

to come to sensible commercial terms on an agreement for the use of the Airstrip 

and the Roads. The Applicant has an existing mining lease on Cockatoo Island.  

383 In my opinion, the mechanism of the grant of a miscellaneous licence exists to 

address such an impasse, so as to ensure (as in this case) that the Applicant’s 

mining lease is not effectively marooned, whilst also ensuring that the Objectors 

interests are not injuriously affected.   

Analysis and Application – The Airstrip  

384 I have addressed the issue of the missing Ministerial consent above. For those 

reasons, I consider I have no jurisdiction to grant a miscellaneous licence over 

the portion of the Airstrip situated upon the relevant reserved land. 
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385 Accordingly, any remaining consideration of the position requires that portion of 

the reserved land to be excised pursuant to section 44 of the Act.   

386 As indicated above, I consider I am required to consider the Airstrip aspect of the 

Application in the absence of the area of land the subject of the reserve.  

387 Whilst it is not completely clear on the evidence as to the precise amount of land 

which is required to be excised, there can be no dispute that it, in rough terms, it 

is between 10 – 15% of the length of the runway.  

388 There was evidence before me that the length of the runway was approximately 

1000m. 

389 It follows, that the reduction of space available for use by the pilots who might 

fly to the island would be, in formal terms, some 100 – 150m.  

390 I heard no evidence from any pilot or associated entity as to the conditions 

associated with flight operations to the island.  

391 In discussion with Senior Counsel for the Applicant on this issue, it was 

suggested I could take judicial notice of the fact that aeroplanes could still utilise 

a shorter portion of the Airstrip.  

392 In order to take judicial notice of a fact, it should be of a class that is so generally 

known as to give rise to a presumption that all persons, or all persons in a relevant 

locality, are aware of it: Holland v Jones [1917] HCA 26; (1917) 23 CLR 149 at 

153 per Isaacs J. 

393 I do take judicial notice of the fact there are many different types of aircraft. That 

fact is such a normal part of life that I am content to make such a finding.  

394 That however, is as far as I am prepared to go.  

395 I am not prepared to make a finding on judicial notice that the Airstrip subject to 

the legal excision required may be able to be safely used by any particular type 

of fixed wing aircraft, either large or small.  

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1917/26.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281917%29%2023%20CLR%20149
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396 Those are matters required to be the subject of evidence and must be regarded as 

a matter of expertise that is beyond those not specifically trained in the area. It 

follows, that it is not a matter which may be addressed by way of judicial notice.  

397 That leaves the Applicant in a most unsatisfactory position. My inability to grant 

a miscellaneous licence in light of the reservation issue, requires me to excise 

that portion of the land over the Airstrip from the Application pursuant to section 

44 of the Act.  

398 While I am prepared to do that, doing so results in a shorter Airstrip for 

consideration of a grant, over which I would have granted a miscellaneous 

licence, but for the absence of an evidentiary basis to find that the remaining 

portion of the Airstrip may be safely used by light aircraft. 

399 There was evidence before me that the use of helicopters was regarded as 

expensive for the Applicant and not preferred. Nonetheless, in assessing the 

Application, I regard it as appropriate to have considered whether I ought grant 

a miscellaneous licence to utilise helicopters to the Airstrip, rather than fixed 

wing aircraft.  

400 In considering the Applicant’s view that I could take judicial notice of the use of 

aircraft generally, I initially formed a view that it may be possible to take judicial 

notice of the commonly known fact that helicopters may take off and land 

vertically, thereby addressing the difficulty of the shorter runway.  

401 However, upon my review of the evidence in the matter following the hearing, at 

Annexure EMD-2520, at para 4.1, there is the following passage: 

a. “ . . . when helicopters operate to an aerodrome, they are generally 

treated the same as a fixed wing aircraft”.  

 
20 Second Affidavit of Mr Doolin (Exhibit 15)  
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402 EMD – 25 was said by Mr Doolin to be a report obtained by an aerodrome 

management consultancy. I have no reason to doubt that. Indeed, the consultancy 

in question appears to have provided an earlier report to the Applicant21.  

403 I did not hear any evidence from the consultancy, and as a result, I regard the 

content of written representations made, expressing matters of opinion, to be of 

little weight. The passage detailed above though, relevantly, does give me 

sufficient pause to reflect that the operating requirements of helicopters are 

perhaps not so simple a matter as it might appear to the lay person.  

404 I consider that the above discussion demonstrates the real risk of relying on 

concepts of judicial notice, and as a result, I will decline to do so further. 

405 I did receive evidence from Mr Goel which indicated that helicopters had utilised 

to transport personnel to the Applicants tenements in the past, suggesting an 

evidentiary basis as to the capacity to land in a small area, however I do not 

consider that there is a sufficient evidentiary basis to extrapolate that usage 

(which I accept occurred on occasion), was a sound basis to rely upon for general 

grant to use the Airstrip. I do not consider that the Applicant has discharged its 

evidentiary onus in that respect.     

406 It follows, that I consider I cannot grant the miscellaneous licence for the use of 

helicopters for the purposes of the licence application to utilise the Airstrip, due 

to the absence of evidence as to their safe operational use on the portion of the 

Airstrip remaining after the required excision. 

407 The end result is, that whilst practically there would be nothing preventing 

a pilot from landing at the Airstrip (given it is unregulated and uncontrolled 

save by the pilots utilising it), in my opinion I cannot lawfully grant a 

miscellaneous licence to do so in this case. 

 
21 Affidavit of Mr Goel (Exhibit 2), RG-10 at page 402 
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408 The unsatisfactory nature of the position is exacerbated by the view I have 

expressed below, that namely in my opinion, section 85, as it relates to the 

Airstrip (in particular 85(1)(d), 85(2) and (3)), and the preferred view on 

the case before me, is that while the mining lease of the Objector does grant 

it certain rights over the land upon which the Airstrip sits, it does so subject 

to a proviso that there be no interference in its use pursuant to the condition 

imposed upon it.  

409 The Objector has a right over the land it is on, however the grant of the 

mining lease includes the portion of the Airstrip, which is then excluded 

from interference by the plain words of the condition 15 on the mining 

lease.  

410 The end result of the argument is that I do not consider it is open to me to 

grant a miscellaneous licence as a result of the jurisdictional and evidentiary 

issues described above, however the result of my reasoning below, I 

consider (at least on the case as it was presented to me, and on one view) 

that it is arguable that there is no need for a miscellaneous licence in respect 

of the Applicant’s use of the Airstrip at all. 

411 Ultimately, whilst I have expressed that view at this point (and explained 

in more detail below) in my reasons, I have done so in an effort to address 

the issues raised, rather than simply dismiss them. I do so in accordance 

with my role to filter and manage matters moving through the jurisdiction; 

(see Forrest & Forrest Pty Ltd v The Honourable William Richard 

Marmion, Minister for Mines and Petroleum [2017] WASCA 153 at [97]-

[98]; see also Re Minister for Resources; Exparte Cazaly Iron Pty Ltd and 

Another [2007] 34 WAR 403 at [72]).  

412 The expression of that view however, is not a formal determination as to 

the right to so use the Airstrip, and should not be regarded as such.   
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413 I will add also, that no such determination was sought in this proceeding, or in 

any other (so far as I am aware) as to the right to use the Airstrip.  

414 Whilst I have expressed a view below at [419 - 467] that the determination of the 

rights of the use of the Airstrip (and the Objectors possible capacity to restrict its 

use) would likely have been decided in favour of the Applicant on the case before 

me, for the avoidance of any doubt, I do not consider it appropriate (or indeed 

open to me) to make a determination to that effect.  

415 That is not the basis that the case was brought and litigated upon in this 

jurisdiction before me, sitting administratively as the warden of mines. 

416 The matter was an application for a miscellaneous licence.  

417 As indicated above, having expressed a view on the Ministerial consent issue, 

and the subsequent difficulty flowing from the excision required, it is not strictly 

speaking necessary to go further in respect of the Airstrip and the issue of 

injurious affection and the rights of the objector.  

418 Nevertheless as the matter was fully argued before me, I will provide my views.  

419 The discussion above as it pertains to Chichester and Apache, is in my opinion 

applicable to the circumstances of the Airstrip in general terms. 

420 In my view, it follows that where the injurious affection identified is a contingent 

future event, there is no immediate basis to preclude the grant of a miscellaneous 

licence, where the rights of an existing mining lease holder are wholly preserved 

by the operation of section 85(3) and 117(2) of the Act.  

421 It is also of moment however that the Airstrip is affected by the presence of a 

condition of the relevant mining lease, being condition 15. That condition reads 

as follows: 

a. No interference with the use of the Aerial Landing Ground and mining 

thereon being confined to below a depth of 15 metres from the natural 

surface. 
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422 As a result, in addition to the relevant principles relating to Chichester and 

Apache, there is a need in addressing the arguments of the parties to come to a 

view as to the meaning and impact of condition 15.  

423 The Applicant’s contention was that the mining lease did not grant the Objector 

with any rights over the land utilised as an Airstrip, as the fact of the use of an 

Airstrip did not fall within the grant of rights, defined by “mining operations” 

pursuant to section 85(3) of the Act, as read with the relevant section 8 of the Act 

definitions. 

424 It followed on the Applicant’s submissions, that the Objector had no rights at all 

in respect of the relevant protected portion of the Airstrip land, and so therefore 

no injurious affection could arise.     

425 Relying upon Commissioner of Taxation v Resource Captial Fund IV LP 

[2019] FCAFC 51 at [156 - 160] (Resource Capital), the Applicant contended 

that I had to consider all of the facts and circumstances presented, to come to a 

view as to whether the Airstrip fell as a piece of existing infrastructure, in the 

context of the case, into the definition of “mining operations” for the purposes of 

section 8 of the Act. 

426 The Objector advanced a strongly argued position that it had absolute rights over 

the land upon which the Airstrip sat, subject only to condition 15.    

427 The Objectors relied on the rights granted to it pursuant to sections 85(1)(d), 

85(2) and 85(3) of the Act, and submitted that the only restriction was per the 

condition. A submission was advanced that the condition as worded, should be 

construed to mean that it precluded interference in only the Objectors use of the 

Airstrip.      

428 Further, in the course of the hearing and as this argument developed, evidence 

was sought to be led by the Objector as to a number of other mining leases which 

appeared to have Airstrips with an identical condition.  
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429 This evidence, which I permitted to be tendered over objection as Exhibit 19, was 

relied upon to advance a submission by the Objector that the condition should be 

read as a standard condition, and of no great moment.  

430 I do not accept that submission. Whilst it does appear to be a ‘standard condition’ 

in the sense of it seemingly being commonly applied by the department (as it is 

referenced as such on the relevant mining lease searches in Exhibit 19), the 

additional material tendered really only shows only that a condition in similar 

terms has been applied to a number of other mining leases, which appeared to 

have Airstrips located upon them.  

431 Little contextual evidence was a led about those additional mining leases, or why 

it is regarded as standard. In my view, the evidence in question could equally 

support a contention that the condition is imposed generally to ensure the 

capacity of all persons to utilise remote Airstrips where they might be found, and 

preserve the existence of them for rather obvious public policy reasons, and in a 

manner consistent with the general purposes of the Act referred to above.    

432 In the case before me, neither party led any detailed evidence of the nature and 

reasoning behind the imposition of the condition in question in this case.  

433 I certainly heard no evidence from, for example, departmental officers who might 

have been able to cast light on the nature and reason why the condition was 

imposed, so as to assist in an exercise of its construction.  

434 In those circumstances, I am not prepared to make a generalised finding which 

might be said to impact in any way upon how other such conditions imposed 

upon other mining tenements are to be interpreted.  

435 Nonetheless, I am left with the Airstrip and the condition, to be dealt with in this 

case. My view outlined below therefore, applies solely to the matter before me, 

arising in the particular circumstances of this case.  
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436 In my opinion, I must simply construe the condition as it sits upon the relevant 

mining lease before me.  

437 In doing so, I reject the submission from the Objector. That however, is not to 

say that I wholly accept the submission of the Applicant in respect of the 

submission as to the rights granted to the Objector under the mining lease upon 

which the Airstrip sits. I do not. 

438 Rather, I consider the correct answer is somewhere between the two contrary 

positions advanced, and based on a subjective analysis of the nature of the 

infrastructure in question in its context, and the conditions imposed upon the 

relevant mining lease subject to the operation of the Act.  

439 That view appears in my opinion to be consistent with the approach taken in TEC 

Desert Pty Ltd v Commissioner for State Revenue [2010] HCA 49, Resource 

Capital and Western Australia v Ward [2002] HCA 28; (2002) 213 CLR 1.        

440 I consider that view can also be tested in this way. If condition 15 was not in 

place, a hypothetical question may be asked as to whether the Objector would be 

restrained in any way from mining operations on its mining lease, on the ground 

in question.  

441 In the circumstances presented in this case (and contrary to the submission of the 

Applicant), whereby the Airstrip in question is effectively a flattish piece of 

unsealed graded earth otherwise located upon the mining lease, and not subject 

to any other imposed right or interest (and excluding the remaining portion of the 

Reserve for the purposes of the hypothetical), in my opinion the answer to that 

question, must be unambiguously no. 

442 It is a dirt strip and is undeveloped. It is not, on the evidence, a regulated Airstrip, 

nor upon any other kind of lease or grant of land the subject of specialist 

restrictions which might relate to airfields, such as might be found in a Crown 

lease grant for that purpose.  
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443 The fact that in effect, the portion of ground has been utilised in the past and 

currently as an Airstrip, does not in my opinion in this case, invest the relevant 

land with some kind of special magic feature, offering it protection from the 

exclusive rights of the mining lease holder. That was the tenor of the Applicant’s 

submission, and I reject it.    

444 It follows in my opinion that the only derogation from the grant of the rights to 

conduct mining operations on the ground upon which the Airstrip sits (as it also 

sits on the mining lease), in the circumstances of this case and as the Airstrip 

presents in evidence, is found in the fact and effect of the condition in question.  

445 Considered in this way, I am of the view a rather simple solution presents itself. 

The Objector must conduct itself on the land the subject of the mining lease, 

subject to the terms of the conditions imposed on the mining lease. The condition 

on its terms is as set out above.  

446 The Objector urges a construction that there is only one obligation arising from 

the condition. I do not accept that submission. There are, in my opinion, two 

obligations created by the condition, being: 

a) Not to interfere in the use of the Airstrip; 

and 

b) Not to mine within 15 metres of the surface of the Airstrip.       

447 In my view, the manner in which I should construe the conditions upon a 

licence is to consider their plain and ordinary meaning in the context and 

purpose of the licence, at the time of the grant. That view is consistent 

with the authorities discussed above, in particular, Western Australia v 

Brown [2014] HCA 8; (2014) 253 CLR 507.    

448 In my opinion that approach compels a conclusion that, relevantly, the 

Objector is not permitted to interfere with the use Airstrip generally.  
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449 That condition is not qualified in any way, and appears to be simply a 

statement that is reasonably plain in its terms. 

450 The word “interfere” has received some consideration in a different, 

criminal judicial context, which I nonetheless consider is of some 

assistance. In Blechynden v Bogumil [2011] WASC 4 (6 January 2011) 

(Blechynden), per Murray J at [25] – [27]: 

a. “25 I was referred to the case of Collidge v Russo [1984] WAR 1, which 

dealt with an offence against s 90 of the Road Traffic Act 1974 (WA), 

committed by a person 'who unlawfully interferes with the mechanism or 

parts of any motor vehicle'. A person who opened a car door, leant inside 

and rummaged through the glovebox was held not to have interfered with 

any part of the motor vehicle. Brinsden J held that in the context of s 90 

of the Road Traffic Act, the thing interfered with had to be changed in 

some way. 

b. 26 With respect, in the context of that offence, that is undoubtedly an 

appropriate conclusion. But the context of FRMA, s 172, and the offence 

provided by that section is quite different. In the first place, an offence is 

committed if any fish is removed from any net, trap, fishing gear, or gear 

being used for aquaculture and, in the second place, such a thing must not 

be interfered with. 

c. 27 In my opinion, in this context, when the evident purpose is to prevent 

interference with fishing gear in a way which might facilitate the taking 

of fish, the gear is interfered with if it is handled, used or in any way dealt 

with, rather than being left alone. In this case, the magistrate made clear 

findings, which are not challenged, that what the appellants did would 

amount to interference with the lobster pot in question.”  

451 The authority referred to by his honour Justice Murray in Blechynden, was 

Collidge v Russo [1984] WAR 1. Per Brinsden J at [3]: 

a. Dictionary definitions of the meaning of the word interfere are not of a 

great deal of help nor are judicial decisions except perhaps to emphasise 

what Kennedy J said in Sykes v Barraclough (1904) 2 KB 675 that each 

case must depend on its own particular facts and that “interference” is 

not a word of art and is not capable of precise definition.  

452 With respect, I agree with the approach of Murray J and Brinsden J. Applied to 

this case, the pertinent meaning is that the Airstrip is interfered with if it is used 

or in any way dealt with negatively impacting its capacity to be used as an 
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Airstrip, rather than being left alone. The condition itself appears silent on whose 

use of the Airstrip is to be left alone. 

453 Butterworths Australian Legal Dictionary defines “Use” as: “The right to benefit 

from, to employ or use”.    

454 Viewed contextually in this case solely on its own particular facts, in my view 

the condition must also be considered in light of the fact the location is on a 

remote island, which all parties accept is difficult to access in any other efficient 

manner save through the use of the Airstrip.  

455 It follows in my opinion, on the case as it was presented to me, that the condition 

means that there is no capacity for the Objector to interfere in the use of the 

Airstrip by any party which might seek to use it (ie, the Applicant, and or NK5), 

in the unregulated manner that the Airstrip currently operates.  

456 I do not accept the submission of the Objector that it is simply a condition relating 

to the Objectors own use. If that were so, there would not be any real work for 

the first part of it to do. The only proscription required would be the second one 

described above. That is not how it is drafted, nor do I think it is how it should 

be interpreted. 

457 It also follows from my analysis above, that I do not read the condition as 

imposing any obligation to maintain the Airstrip. 

458 I will add, at this point, that in my reasons above, I have made a finding that 

persons have utilised the Airstrip without permission of the Objector. I do not 

rely on that finding to come to my view as to the proper construction of condition 

15.   

459 The result of this reasoning appears to be that Objector is now relying on the 

contingent possible future development by another party of an Airstrip that is 

located on its mining lease, in circumstances where on the face of the mining 

lease, they have no capacity to interfere with the use thereof. 
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460 A proposal to develop the Airstrip, and in so doing (in accordance with the KTS 

Stage One plan) necessarily close the existing Airstrip for some period, might 

arguably be said to interfere in the use of the Airstrip in a manner which on its 

face appears inconsistent with the terms of the condition imposed.  

461 Whether that condition would still apply at the time of any future KTS 

development of the Airstrip following the grant of a Crown lease for that purpose, 

would likely be determinative of that question. I consider that it is not necessary 

for me to answer definitively at this point, given it is a contingent future event.   

462 As a result of the above view though, and irrespective of my view as to the 

contingent nature of it and the impact of that upon the “sterilisation / injurious 

affection” issue, the reliance placed upon the contingent KTS Project to ground 

the injurious affection asserted, is problematic for this additional reason.      

463 As a result, but for the Ministerial consent issue, I would likely have granted the 

miscellaneous licence for the use of the Airstrip for aircraft generally, for the 

purposes of supporting the Applicant’s mining operation, subject to the same 

reservations of rights for the Objector detailed in respect of the operation of 

section 85(3) and 117(2) of the Act, as those rights also intersect with the fact 

and effect of condition 15 on the relevant mining lease, and a similar condition 

as to maintenance as to that I have referred to in respect of the Roads. 

464 That said, there may be additional evidence which is available, which might 

bear on the question of the construction of the condition, and ultimately, 

the rights and obligations of the parties flowing from that condition and its 

impact upon the use of the Airstrip by the Objector and potentially others.  

465 Further, in accepting to a degree the Applicant’s construction of the relevant 

provisions of the Act as it related to the rights of the Objector to utilise the 

land upon which the Airstrip sat, it is expressly accepted that the 

determination as to whether any particular piece of infrastructure falls 

within the exercise of the exclusive rights open to the holder of a mining 
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lease, is a subjective judgement to be made based on a consideration of the 

facts and circumstances presenting.  

466 Given the gaps in the evidence in respect of the nature and history of the 

granting of the condition 15 on the Airstrip, I consider it is not appropriate 

to make any formal determination as to the effect of the condition, such as 

to, in a de facto manner, grant to the Applicant a right to use the Airstrip in 

the same manner as would have followed their success in the primary 

Application for a miscellaneous licence. I expressly do not do so. 

Conclusion –The Roads 

467 There is no jurisdictional problem with the application for a grant of a 

miscellaneous licence over the land the subject of the Roads.  

468 As a result of the manner in which the hearing played out, the remaining objection 

to the grant of the miscellaneous licence over the Roads, related to the purported 

injurious affection to the future mining projects.  

469 I have set out above my view on the submission made by the Objector in this 

respect.  

470 Further, given the proposed limited use of the Roads by the Applicant, I am 

satisfied that the Applicant has demonstrated that there is no injurious affection 

to the interests of the Objector by the grant of a miscellaneous licence to the 

Applicant to utilise the roads.  

471 It follows in my view, that there ought to be a grant of the miscellaneous licence 

to the Applicant for the use of the Roads. By way of the operation of law, and in 

particular section 85(7) and 117(2) of the Act, that grant may in the future be 

negatively impacted by the future resource development of co-located ore bodies 

by the Objector.  
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472 That may or may not occur however in my opinion, it is a sufficiently contingent 

prospect, such that it ought not preclude a grant of the miscellaneous licence in 

this case. 

473 I have determined to grant the Road access, as the Roads facilitate the movement 

of the Applicant’s personnel from its mining lease to other tenements on the 

island in a manner consistent with the Applicant’s Regulation 37 of the 

Regulations statement22.  

474 There is evidence before me that the Applicant has given commercial 

consideration to the use of a helicopter or boat in a manner independent of the 

use of the Airstrip in the past23.  

475 The evidence of Mr Goel and Mr O’Dea also demonstrated that the applicant had 

explored other possible avenues to enable transport to the island, thereby 

ensuring, in my opinion, that the grant of the miscellaneous license to utilise the 

Roads is not futile. 

476 Whilst the other methods of transportation might be less economic than those 

sought in the Application, in the circumstances I did not understand the 

Applicant’s position to be that the Application in respect of the Roads was not to 

be pursued, if the Airstrip aspect of the Application failed. 

477 Finally, in the supplementary submissions, the Objector referenced API 

Management Pty Ltd, Aquila Steel Pty Ltd & AMCI (IO) Pty Ltd v Mineralogy 

Pty Ltd [2013] WAWM 16; [2013] WAMW 14 [27]; Pilbara Iron Pty Ltd v BHP 

Billiton Minerals Pty Ltd & Ors [2007] WAWM 1 [36], as part of a submission 

that I ought not excise pursuant to section 44 of the Act, the portions of the Roads 

which intersected with the Switch Pit and the Magazine Pit. Given the views I 

have expressed above, I do not consider it is necessary to excise those parts of 

the Road network. 

 
22 First Affidavit of Mr O’Dea (Exhibit 3) , SFO-6, page 114 
23 TS 6/12/21, pages 24, 26, 35 
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478 I further do not consider there is any difficulty in excising the portion of the 

Application which relates to the land upon which the Airstrip sits. It is discrete 

from the road network on the island, and easily able to be severed.     

Conclusion 

479 As indicated in the opening portion of these reasons, I have found partially for 

the Applicant.  

480 I propose to make the determinations set out in [12] above, however will hear 

from the parties as to the final form of the appropriate orders to be made, as well 

as any consequential orders which might be considered appropriate. 

481 To that end, the matter is listed for mention before me, not before 12pm on 4 

March 2022. The parties are to provide an Agreed Minute of Final Orders, or if 

no agreement is able to be reached, competing Minutes, by 5pm 3 March 2022.          

 

 

 

________________________________ 

Warden Tom McPhee 

…………………………. 2022 
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Schedule 1 

(Images of Cockatoo Island) 

Figure 1 
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Figure 2 

 

Figure 3 

 


