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1 I have before me an Application for Restoration in relation to Mining Lease 

47/559. 

2 The Applicant in the matter is Nickol River Enterprises Pty Ltd. 

3 The underlying tenement was forfeited on 4 January 2022 as a result of a non-

payment of a penalty. That penalty was imposed following the late payment of 

rent due on the tenement.  

4 The application, which is dated 11 January 2022 seeks to restore the tenement 

and obtain an order for the reinstatement of the lease. 

5 The application is supported by an affidavit of Debra Ann Anastazjew sworn on 

16 February 2022. Relevantly the affidavit sets out the background of the 

circumstances giving rise to the forfeiture and an explanation as to the role of the 

deponent. 

6 The deponent is described as the Admin and Accounts Officer of the applicant, 

and further that the applicant is what might be referred to as a family-owned 

business, conducted by the deponent and her husband. 

7 What is relevant is that the applicant in question is not a large enterprise. It is a 

business operated by the deponent and her husband. 

8 The relevance of the mining lease to the applicant, is that the husband of the 

deponent operates a Construction Supply Industry, in the Karratha surrounds.  

As such he has need for construction supply materials. 

9 The mining lease in question, which is relatively a new endeavour for the 

deponent, her husband and the applicant, contains materials which are said to be 

of use to the broader commercial operations of the deponent, her husband, and 

the applicant.  That would include excavation of sand, clay and gravel. 
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10 To that end it is said the deponent and her husband, by inference the applicant 

have expended approximately $150,000 in establishing the applicant’s enterprise 

in relation to the mining lease. 

11 The deponent provides information and evidence, which I accept, that the mining 

lease provides a commercial opportunity for the applicant in conjunction with 

the broader commercial operations of the deponent and her husband. 

12 Regrettably, it appears that the rent required to be paid pursuant to relevant 

requirements of the mining lease, in the sum of $2,320.00 was due to be paid on 

5 July 2021, however was not paid on that date. 

13 The deponent, quite properly, accepted responsibility for the lateness of the 

payment, and indicates that it was an error on her part in relation to a 

misunderstanding of the nature of the payment due, being due upon the expiry 

of the relevant tenement year, which in the case of the mining lease in question, 

is 4 July. 

14 The deponent frankly accepts that at the time, there also was insufficient funds 

in the holdings of the applicant to meet the relevant payments. The deponent 

indicated that the costs of establishing the relevant enterprise which I have 

already referred to, had depleted their (the deponent and her husband) personal 

holdings to the extent where they were placed in financial difficulty in respect of 

the rental payment required pursuant to the lease, at the time it was due. 

15 As a result of the late payment, on 24 September 2021 the applicant received a 

Notice of Intention to Forfeit the tenement if payment was not made by 

25 October 2021.   

16 The required payment was made within the required period of time. 

17 Subsequent to that, on 13 December 2021 the applicant received a Notice of 

Penalty, in the amount of $242.00 which was imposed as a result of the late 

payment of rent. 
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18 The letter was dated 1 December 2021 and stated that the payment of the penalty 

was required to be made by 4 January 2022 failing which the mining lease would 

be forfeited. 

19 The deponent provides evidence that whilst the penalty notice was received, it 

was filed in a manner which meant that it was not actioned within the relevant 

period of time. 

20 That is regrettable. The Applicant and its promoters ought to have been aware of 

the stringent manner in which tenement obligations are applied.  

21 On 7 January 2022 the applicant received notice that the mining lease had been 

forfeited, as a result of the non-payment of the penalty notice. 

22 On 9 January 2022, being a Sunday, the applicant sought to remedy the default 

by making a payment of the penalty notice. 

23 The applicant then deposes that on 11 January 2022 the deponent and the 

applicant received advice that the appropriate steps to take was to make a 

Form 17 Restoration Application in relation to the tenement.  This was done 

again, on 11 January 2022. 

24 The final part of the affidavit deposes that the applicant, presumably somewhat 

chastened by the experience, has now established better systems to manage the 

payments of sums of money required under the obligations of the Mining Act, in 

a timely way. 

25 The final point to note is that the Application for Restoration has not received 

any objections in the relevant period of time. 

26 The applicant, as a result of the evidentiary position as described above, and the 

importance that the applicant’s mining lease has in the wider commercial 

operations of the applicant and its proprietors, has requested that I attend to the 

matter expeditiously. 
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27 As the date for objections to be made to the restoration application has passed, I 

took the steps to place the matter into the list for Friday 25 February 2022 and 

advised the applicant that I will attend and deal with the matter on that day. 

28 The relevant objection period closed on 15 February 2022. 

29 The law relevant to Applications for Restorations is set out in section 97A of the 

Mining Act 1978.  That provision provides that the holder of a mining tenement 

which is forfeited by the Department can apply for the mining tenement to be 

restored, and the forfeiture cancelled.  It is said in sub-section (1) as follows: 

“Subject to sub-section (2) where a mining tenement is forfeited under or by virtue of section 

96, 96A or 97 a person who was immediately prior to the forfeiture the holder of the tenement 

concerned may apply for the mining tenement to be restored to him and the forfeiture 

cancelled.” 

30 It is submitted to me and I accept, that the role of the Warden in a restoration 

proceeding in relation to a mining lease, is to make the recommendations to the 

Minister as to whether the restoration application should be refused or approved 

and the ultimate decision, therefore remains with the Minister. 

31 There is no dispute about that. 

32 There is no guidance in the Mining Act or the Mining Regulations as to what may 

be considered by the Warden in deciding whether or not to recommend the 

ground for restoration application. 

33 Unsurprisingly, it follows that the relevant approach to take, is to seek to examine 

all of the circumstances of the case presented and come to a view as to whether 

or not there is a reasonable and just explanation for the failure which has resulted 

in the forfeiture, and secondly whether that failure ought be cured. 

34 That proposition, is borne out in the authority of BRGM Nominees Pty Ltd v 

Hake (unreported Kalgoorlie Warden’s Court 26 October 1988 Volume 5, Folio 

16) at pages 3-5 which says as follows: 

“The Act is silent on matters to be taken into account when determining whether a mining 

lease should be restored or not.  Not wishing to be exhausted it seems to me that consideration 
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should be given to the explanation for non-payment of rent, the degree of lack of care if any 

on the part of the holder when attending to payment of the rent, and the existence of any 

special circumstances.” 

35 In my opinion the decision whether to restore or not would involve the weighing 

those considerations mentioned.   

36 As a matter of general principle at the outset none of those considerations should 

be given any greater priority than the other.  The facts of each particular case 

will then determine where the emphasis should be placed.   

37 Where there is no good explanation, a gross lack of care and no special 

circumstances then restoration should be refused.  Where there is no good 

explanation and a gross lack of care it may be appropriate for the tenement to be 

restored if there are special circumstances.   

38 Those principles are not in doubt, and have been implied in other matters where 

an application for a restoration of licenses has been made. 

39 In the circumstances of this case, I have described above the factual 

circumstances giving rise to the applicant’s tenure of the mining tenement, and 

the surrounding commercial activities of the promotors of the applicant. 

40 In the particular circumstances, in my opinion, it is not appropriate to classify, 

the error that was made by the applicant, as arising from a gross lack of care.  In 

the particular circumstances presented, I do not accept that the failure which is 

frankly accepted on the part of the applicant, amounts to a gross lack of care.  It 

is not a contumelious disregard of the obligations arising from the Mining Act, 

rather it is an error which occurred as a result of the applicant’s unfamiliarity 

with the requirements and obligations of holding a mining lease, in 

circumstances of limited means. 

41 Whilst the adage that ignorance is no excuse is applicable in these circumstances, 

in my respectful view in order to come to an opinion that there was a gross lack 

of care shown, something additional too the particular circumstances presented 

in this case are required.   
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42 In this case, it seems to me that the error which was made, and promptly 

remedied in relation to the late payment of rent, arose as a result of a combination 

of circumstances largely as a result of the commitment of the applicant and its 

promotors financially to the activities which were proposed to be conducted 

under the Mining Act. That engagement is to be encouraged, consistent with the 

overarching purposes of the Act.  

43 I note also, in this regard that the forfeiture did not occur as a result of the failure 

to pay the rent, rather the failure to pay the penalty notice, which was in sum of 

$242.00. 

44 Given the particular financial position, which is demonstrated by the evidence, 

it is of note, that the applicant, which intends to conduct an ongoing business 

utilising the mining lease, and it appears (and I accept) to have invested a 

significant amount of the available capital of the promoters, in the enterprise, to 

be a very harsh outcome indeed, to require the forfeiture of the tenement over 

the late payment of the sum of $242.00. 

45 That sum was also immediately paid, and the applicant then immediately took 

steps, as advised, to seek the restoration of the relevant tenement. 

46 As indicated, while there is a lack of appropriate care which has been shown by 

the applicant in respect of the need to meet the particular obligations arising 

under the Act, I do not consider that it is a gross lack of care in the circumstances. 

47 I further consider that a rational, reasonable and valid explanation has been given 

for the failures to meet the obligations which have arisen. 

48 Again, that explanation is not an excuse and do not permit the breaches of the 

relevant obligations to be waived. It does provide in the context of the 

evidentiary position as provided to me he does provide a clearer understanding 

of the relevant circumstances. 
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49 It was submitted to me that there were special circumstances in place, in the 

context of the failure, which should move me to grant that application.  Reference 

was made to the authority of Carnegie Gold v McKenna & McClaren [2015] 

WAMW 7 where Warden Maughan considered special circumstances such as 

the expenditure incurred on the mining lease, the importance of a tenement to 

the ongoing economic exploitation of resources held by the applicant in that case, 

as being special circumstances would warrant the grant of the restoration 

application. 

50 That view was echoed in the authority of Dry Creek Mining NL v Mowana 

Holdings (unreported Coolgardie Wardens Court 10 October 1990 Volume 6, 

Folio 42) per Warden Roberts, and the Wardens Court matter of Peak 

Environmental Pty Ltd v Martinjinni Pty Ltd [2017] WAWM 18; [2017] 

WAMW 16 (4 August 2017), where his Honour Warden O’Sullivan was minded 

to grant the application for restoration application as amongst other reasons the 

lease has played a significant part on the applicant’s ability to earn a living and 

overall financial viability. 

51 As indicated above in my respectful view the applicant has demonstrated the 

importance of the mining lease to its ongoing operations and I accept that that 

amounts to special circumstances in the context of this case. 

52 The final point to note which is relevant to the exercise of the discretion in my 

respectful view as to the nature of the recommendation to be given, is that there 

does not appear to be any prejudice to any other party. 

53 No objection to the restoration application has been made, and to date I notice 

that the intention to apply for an extension of time to lodge a late objection to the 

application for restoration has been made. 

54 There is also no doubt at all that the applicant intends and will if permitted, 

immediately resume operational activities upon the tenement in the event the 

restoration is granted.  
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55 As a result of the above reasons, I am of the view that the application ought be 

recommended for grant, and I so direct that recommendation be made to the 

Minister.  

 

 

 

 

_____________________________ 

Warden T McPhee 

25 February 2022 


