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Introduction 

 

1) I have before me an application for exemption from expenditure conditions, being 

Application for Exemption No. 552154 (the Application), for the expenditure year 

2018 - 2019. 

2) The Application is brought by Australian Mines Limited (The Applicant). 

3) The Application is the subject of an objection by Mr Wayne Craig Van 

Blitterswyck (the Objector) dated 16 July 2019, being Objection No. 554524 (the 

Objection). 

4) The Application and the Objection affect Mining Lease No. 37/96. 

5) The Applicant is the holder of the tenement, and the Objector an individual who 

has indicated an objection to the exemption, on the basis that the exemption sought 

would be against the public interest and contrary to the principles of the Act. 

6) The matter had previously been listed for hearing, however was subject to deferral 

as a result of the impact of COVID-19 on the conduct of hearings generally. 

7) The matter came before me on 15 and 16 February 2022 for hearing and 

determination. 

8) Both parties appeared by way of counsel. The hearing proceeded on the listed days 

and I reserved my decision.  

9) In summary, I have found for the Applicant, and recommend that an exemption be 

granted. The Objection is to be dismissed. My reasons are set out below.  

10) I’m grateful for the assistance of counsel in the conduct of the matter. 

Background 

11) The following background information is taken from the documentary materials 

tendered and is not controversial.  



 

Australian Mines Limited v Wayne Craig Van Blitterswyk 

Page 4 

[2022] WAMW 7 

 

12) The Application concerns the tenement M37/96 and forms part of the Marriott 

Nickel Project which is located approximately 70km south of Leinster and 80km 

north of Leonora.  

13) M37/96 covers an area of approximately 0.16 square kilometres within the Project 

area. It is a small tenement.  

14) The tenement has been the subject of historical exploration, but as yet, no 

commercial mining activity.  

15) I attach in Schedule 1, two images taken from the Affidavit material of Mr Schaus 

(one of the Applicant’s witnesses). Figure 1 is a pictorial image1 of the 

subterranean resource body, as modelled from the drilling which has occurred. It 

is what is referred to as a wire frame model, and creates the impression of a three 

dimensional image of the relevant mineral deposit under the ground, based on an 

computer extrapolation of drilling results.  

16) Figure 2 shows a rough map2 of the drilling undertaken on the tenement. By way 

of explanation, the blue external “box” is the tenement boundary. The circular 

images are the drillholes conducted. The red shapes, are the areas Mr Coxhell (a 

witness for the Objector) indicated from a geological perspective may warrant 

further exploration.   

Jurisdiction 

17) There was no dispute as to the fact of the Warden’s jurisdiction to address the 

Application. Pursuant to section 102(5)(a) of the Act, the Warden has jurisdiction 

to hear an application for an exemption, in a manner consistent with the 

requirements of the Act. 

18) Section 105(5)(b) of the Act provides that the hearing conducted by the Warden is 

to result in a recommendation to the Minister. 

 
1 First Affidavit of Mr Schaus, Ex 1, Annexure CCS6 at page 104 
2 Second Affidavit of Mr Schaus, Ex 2, Annexure CCS4 at page 17 
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19) It is not in dispute that the Applicant bears the onus of establishing that an 

exemption from expenditure should be granted. 

The Relevant sections of the Act 

20) The Application is brought pursuant to the first limb of section 102(2)(e) of the 

Act, which is set out below: 

102.Exemption from expenditure conditions 

 (1) Subject to this Act, on an application (an application for exemption) made, as 

prescribed, by the holder of a mining tenement (other than a retention licence) 

or his authorised agent prior to the end of the year to which the proposed 

exemption relates, or within the prescribed period after the end of that year, the 

holder may be granted a certificate of exemption in the prescribed form totally 

or partially exempting the mining tenement to which the application relates 

from the prescribed expenditure conditions relating thereto, in an amount not 

exceeding the amount required to be expended — 

 (a) in respect to any mining tenement other than a mining lease, in any one 

year; and 

 (b) in respect to a mining lease, subject to subsection (7), in a period of 

5 years. 

 (1a) An application for exemption may relate to more than one mining tenement. 

 (2) A certificate of exemption may be granted for any of the following reasons — 

 . . .  

 (e) that the ground the subject of the mining tenement contains a mineral 

deposit which is uneconomic but which may reasonably be expected to 

become economic in the future . . .   

 . . .  

 

21) For reasons which will become apparent, the definition of “identified mineral 

resource”, as defined in section 8 of the Act, is pertinent to this matter. That 

definition is as follows: 

a) identified mineral resource means a deposit of minerals identified in the prescribed 

manner; 

22)  As a result of the issues in question, it also becomes relevant to identify the section 

8 definition of “minerals”: 
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minerals means naturally occurring substances obtained or obtainable from any land by 

mining operations carried out on or under the surface of the land, but does not 

include — 

 (a) soil; or 

 (b) a substance the recovery of which is governed by the Petroleum and 

Geothermal Energy Resources Act 1967 or the Petroleum (Submerged 

Lands) Act 1982; or 

 (ba) without limiting paragraph (b), geothermal energy resources as defined 

in the Petroleum and Geothermal Energy Resources Act 1967 

section 5(1); or 

 (c) a meteorite as defined in the Museum Act 1969; or 

 (d) any of the following substances if it occurs on private land — 

 (i) limestone, rock or gravel; or 

 (ii) shale, other than oil shale; or 

 (iii) sand, other than mineral sand, silica sand or garnet sand; or 

 (iv) clay, other than kaolin, bentonite, attapulgite or 

montmorillonite; 

 

23) Also of relevance is Regulation 89C, which provides: 

89C. Identified mineral resource (Act s. 8(1)) 

 (1) In this regulation — 

 JORC Code means the Australasian Code for Reporting of Exploration 

Results, Mineral Resources and Ore Reserves published by the Joint Ore 

Reserves Committee of the Australasian Institute of Mining and Metallurgy, 

the Australian Institute of Geoscientists and the Minerals Council of Australia 

in December 2004. 

 (2) For the purposes of the definition of identified mineral resource in 

section 8(1), a deposit of minerals has to be identified as coming within one of 

the following classifications provided for in clauses 20, 21 and 22 of the JORC 

Code — 

 (a) Inferred Mineral Resource; 

 (b) Indicated Mineral Resource; 

 (c) Measured Mineral Resource. 

 [Regulation 89C inserted: Gazette 3 Feb 2006 p. 595.] 

 

24) For completeness, there is no definition of “deposit” in section 8, nor is the phrase 

“mineral deposit” defined, and appears incidentally, to only occur in section 

102(2)(e) of the Act. 
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The Purposes of the Act and Statutory Construction 

25) Relevantly, it appears to me the legal issue in question in this matter is one of the 

proper construction of sections 102(2)(e) and 8 of the Act, as read with Regulation 

89C of the Regulations.  

26) In coming to a view as to the proper construction, there is a need to apply the 

accepted approach to statutory interpretation. In, for example, Goldrange Pty Ltd 

v Western Australian Planning Commission [2018] WASC 350 (14 November 

2018) a (with respect) helpful summary of the approach to be taken on questions 

of statutory construction was provided; per Quinlan CJ at [60 – 61])), whilst of 

course, keeping in mind the overarching purpose of the provisions of the Act, as 

discussed for example in Re Minister for Resources; Ex parte Cazaly Iron Pty 

Ltd  (2007) 34 WAR 403 at  per Pullin JA at [21]-[25] and Commissioner Of State 

Revenue v Abbotts Exploration Pty Ltd [2014] WASCA 211 (14 November 2014) 

(Abbotts) per Buss P from [56].   

27) There does not appear to be any superior Court authority directly on the application 

of section 102(2)(e) of the Act, with the decision of Berkeley Resources Ltd & 

Anor v Limelight Industries P/L [2013] WAMW 2 (Berkeley), being the one 

referred to by both parties as relevant.  

28) The Applicant however, contended (respectfully), that the principle sought to be 

drawn from Berkeley by the Objector, if there, was wrongly decided.   

Applicant’s Position 

29) The Applicant seeks an exemption pursuant to s 102(2)(e) of the Act.  That 

provision is set out in full above.  

30) The Applicant contends that the exemption criteria to be met can be determined by 

the imposition of a test.  That test was submitted to be in two parts, being that there 

is a mineral deposit as the first part and, secondly, that the mineral deposit is 

uneconomic but might reasonably be expected to become economic in the future.  
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31) The Applicant contends, in broad terms, that the historic mining work undertaken 

on the tenement demonstrates to a sufficient degree that the mineral deposit exists, 

within the confines of the tenement, and has been historically uneconomic. 

32) Furthermore, until very recently, the mineral resource has been uneconomic for a 

long period of time, principally due to the prevailing low nickel price. 

33) It was further submitted that in the particular circumstances faced now, I can be 

satisfied that there is a reasonable expectation of the mineral deposit becoming 

economic in the future, principally on the basis that the rise in the price of nickel 

in the relevant period. 

34) It is submitted by the Applicant that the reason why the exemptions in the past 

have been granted was that the holder of the tenement had come to an informed 

view as to the uneconomic nature of the tenement previously, which is supported 

by the evidentiary material placed before me in this hearing. 

35) It is then said that the key underpinning of the conclusion as to the uneconomic 

nature of the current resource was the low grade nature of the ore body, coupled 

with the low nickel price, compared to the costs involved in the extraction of the 

relevant nickel.   

36) Ultimately it was said and submitted, that the key determinate now was if and when 

the nickel price rose to the requisite degree. 

37) To this extent the Applicant’s view was that the exploration work undertaken on 

the relevant tenement, provided a sufficient evidentiary basis for a view to be taken 

as to the uneconomic nature of the resource in question. 

38) In addressing the last part of the ‘test’ being the future issue, in the Applicant’s 

submission, it is sufficient for me to have regard to the price of nickel as it appeared 

in evidence before me in an uncontested way at the time of the required exemption, 

so as to be satisfied as to the reasonable probability as to the future economic 

viability of the relevant mineral deposits. 



 

Australian Mines Limited v Wayne Craig Van Blitterswyk 

Page 9 

[2022] WAMW 7 

 

39) In this respect, the evidence of the Applicant was directed squarely towards the 

work which had been done previously, and the more recent assessment of that 

work, rather than any evidence as to what the future nickel price was expected to 

be. 

The Objector’s Contention 

40) The Objector, in advancing a case to say that the exemption should not be granted, 

ultimately accepted he was advancing a proposition that the construction of section 

102(2(e)) of the Act required, prior to any determination being made granting an 

exemption, the clear delineation and knowledge of the mineral deposit in question. 

41) Ultimately in closing, counsel for the Objector made it plain that the case put was 

that it was not possible to come to a view as to the economic viability or otherwise 

of a mineral deposit in this case, unless it was understood what the parameters of 

that resource actually were with more precision than that presented. 

42) The Objector had a further limb of his argument which was that even if I was to 

come to a view that the mineral deposit was uneconomic currently (or more 

properly, at the time of the relevant exemption period), there was an insufficient 

evidentiary basis for me to be satisfied as to the third part of the exemption test, 

namely, that there was a reasonable expectation that it might become economic in 

the future.   

43) This was because there was an absence of evidence led by the Applicant in relation 

to what might broadly be described as the expectation as to what the price of nickel 

might be in the future. 

44) Such evidence would obviously be in the form of an expert’s report or opinion, 

presumably from an economist involved in the mining sector, who might be in a 

position to opine on the expected rise or fall of the nickel price. 

45) Ultimately, it was not disputed by the Applicant that I could not make a finding as 

to the expected future nickel price due to that accepted lack of evidence. 
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46) The Objector advanced a contention that the requirements of section 102(2)(e) are 

better understood as being a test with three parts, namely: 

a) There is a mineral deposit; 

b) The mineral deposit is uneconomic at the material point (being at the time of the 

relevant expenditure period); and,  

c) The mineral deposit may be reasonably expected to become economic in the 

future.  

47) At this stage I will indicate that in my opinion, the objector’s formulation of the 

test is to be preferred. In my opinion there is a distinction to be drawn between the 

second and third elements, and the “but” which is in the relevant part of the 

provision operates in a disjunctive manner.  

Evidence 

48) Both parties adduced documentary evidence and evidence in person from 

individuals who were called. 

49) The evidence which was led and tendered is outlined in the table below. 

Exhibit No Description  Tendered by  

1 First Affidavit of Mr Mr Schaus dated 20/03/20 Applicant  

2 Second Affidavit of Mr Schaus dated 25/09/20 Applicant  

3 Third Affidavit of Mr Schaus dated 28/01/22 Applicant 

4 Affidavit of Mr Craig dated 06/03/20 Applicant 

5 Second Affidavit of Mr Craig dated 01/05/20 Applicant 

6 Affidavit of Mr Coxhell dated 1/05/20 Objector  
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7 Statutory Declaration of Ms Taylor dated 25/05/19 Objector 

 

Additional Evidence 

50) At the hearing before me three witnesses were called.  The Applicant called Mr 

Charles Craig Schaus, and Mr Stephen Andrew Craig.  The Objector called Mr 

Simon Coxhell. 

51) I discuss their evidence below and, where relevant, make comments as to findings, 

and or the weight that is afforded to individual pieces of evidence. 

Mr Schaus 

52) Mr Schaus is the managing director of the Applicant. He became the managing 

director in mid-2018, being relevantly, the year in question in respect of this 

Application. 

53) Mr Schaus swore three Affidavits, which became Exhibits 1, 2 and 3.   

54) Mr Schaus appears to be a geologist by training, and appears from his CV which 

is in evidence, that he has experience in the conduct of commercial mining 

operations, in a number of different capacities.  

55) Mr Schaus gave considered careful evidence, and presented the impression of a 

commercially minded businessman.  

56) Mr Schaus readily conceded that, at the time of the commencement of the objection 

period, some of the materials now sought to be relied upon (in the form of the 

report attached to Mr Craig’s Affidavit), were not yet in existence. Mr Schaus’s 

explanation for that was that the relevant report had been identified in the 

prospectus, as being a step to be undertaken, and involved the undated analysis of 

previous work undertaken on the tenement. 
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57) Further, the reports in question were analysis pieces of the existing exploration 

results obtained on the tenement prior to the expenditure year in question.    

58) I accept that evidence.  

59) I also accept the general thrust of Mr Schaus’ evidence that there was, in the 

possession of the applicant entity, a body of information which had informed its 

decision making in respect of the relevant tenement. That body of material, which 

was attached to the Affidavits of Mr Shaus and Mr Craig, included the following 

reports: 

a) Piran Mining Pty Ltd Scoping Study3 

b) CSA Global Report4  

c) Extracts from the relevant prospectus5.   

60) In summary, those reports expressed a view that the known extent of the mineral 

deposit in question had been historically uneconomic, as a result of the cost of 

extraction coupled with the prevailing nickel price, in the context of the low grade 

(approximately 1.3%) of the mineral deposit.  

61) Those reports asserted the possibility of future economic viability, based on a 

series of assumptions as to the price of nickel. In short, a significant increase in the 

nickel price was required to establish economic viability.  

62) That evidence also showed the volatility in the nickel price over the relevant 

period6. Notwithstanding the volatility, it did show that at the material time (being 

in the 2018/19 expenditure year), the nickel price appeared to have had reached 

the point of economic viability for the tenement, based on the assessments in the 

reports referred to above.  

 
3 First Affidavit of Mr Schaus, Ex 1, CCS4 page 35 - 67 
4 First Affidavit of Mr Schaus, Ex 1, CCS5 page 68 – 81 
5 First Affidavit of Mr Schaus, Ex 1, CCS6 page 82 - 105 
6 First Affidavit of Mr Schaus, Ex 1, CCS3 page 34 
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63) In cross examination, Mr Schaus gave the following evidence: 

a) So, Mr Schaus, am I right now that although your reports indicate that there’s potential for 

additional resources, if you like, to be located on the tenement that’s not your intention to 

ascertain that?--- 

b) When the risk level is decreased we would consider doing some more drilling to expand the 

resource but at this point we feel the resource has been drilled out but more importantly, 

it’s very experience to do exploration. The nickel price was $13,000. The one economic 

study we’ve said – had said it needed to be $26,000 to break even. I would be risking my 

shareholders’ money going and chasing an extension as depth of a low grade nickel 

deposit.7 

64) And later, referring to the Oreology report: 

a) Do you - - -?---New model. New economic study. Now we can make informed decisions. We 

have the latest data, the latest costs, the latest exchange rates and a nickel price. We now 

know that when the nickel price reaches a certain level, then it’s either going to tell us it’s 

economic or it’s not. And if it goes up to above 20,000, for example, US per tonne, in the 

current study it says it will be economic: time to get out there and start working on this 

project seriously8. 

. . .  

b) You don’t know that. You don’t know that, because it hasn’t been drilled at depth?---And 

we would test it if the nickel price allowed us to not have such a huge risk profile drilling a 

low-grade deposit before the nickel price rose or got up to a level that made it close to 

economic9. 

c) So do you intend to sit on it for another 14 years?---Well, we don’t need to. The nickel price 

is twenty-four, US$25,000 today. 

65) I accept the evidence of Mr Schaus in respect of the above excerpts.  

 
7 TS 15/2/22 page 99  
8 TS 15/2/22 page 101 
9 TS 15/2/22 page 102 
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66) What Mr Schaus was not able to give evidence of, was any properly formulated 

opinion as to what the future nickel price might be.     

Mr Craig 

67) Mr Craig was a witness who gave evidence, in person, and in the form of a written 

pit optimisation analysis of the tenement in question. That included what appeared 

to be an economic analysis. 

68) Mr Craig swore two Affidavits, which became Exhibits 4 and 5. Exhibit 4 

contained the formal report he provided to the Applicant, whilst Exhibit 5 was a 

responsive Affidavit to some criticism levelled at him by Mr Coxhell.     

69) Mr Craig presented as a thoughtful, and careful witness, who gave evidence in a 

forthright manner, entirely consistent with the report he produced.  

70) The thrust of his evidence was that the economic viability of the tenement was 

linked inextricably to the nickel price, and that absent an increase in price, the 

mineral deposit was uneconomic10. 

71) Where there was a difficulty for Mr Craig, was that his report did not include a 

number of the source materials. Specifically, what was referred to as the Hyland 

report, which, from what I could gather, was a compilation of data relied upon by 

Mr Craig to formulate his views.  

72) The Hyland report itself was not before me.  

73) Similarly to the views I express below in respect of Mr Coxhell, where persons 

seek to give evidence by way of opinion, they ought to include the factual matters 

which underpin those opinions. The failure to do so does impact negatively upon 

the weight able to be given to the opinion in question, and may render it, in some 

cases inadmissible.  

 
10 First Affidavit of Mr Craig, Ex 4, page 3, para 11.  
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74) I expand on that issue below in respect of Mr Coxhell. However in respect of Mr 

Craig, I consider that his evidence was such, that while there is a degree of caution 

to be taken in respect of the views expressed, they do appear to be entirely 

consistent with the largely uncontested aspects of the evidence before me, namely 

the number of drill holes, and the grade of the ore able to be established and 

identified in the reports which were in evidence. I understood the evidence to be 

that the Hyland report was a compilation of the existing historical data. I accept 

that position to be so.  

75) It was that material which informed Mr Craig’s opinion as to the economic 

viability.  

76) He was challenged in cross examination, particularly in respect of the relevant ‘cut 

off’ grade applied to the model he created, and was able to effectively respond to 

the queries, identifying the distinction to be drawn between a geological cut off 

grade, and an economic one. 

77) Ultimately, and most relevantly, the Objector’s case was that the model might 

change, if there was a higher grade resource found following further exploration 

which would then impact upon the economic questions.  

78) The conclusion expressed by Mr Craig was that while finding such a further 

resource was theoretically possible, it was unlikely to impact upon the economic 

questions because of the ore grade issues. That too echoed the statement in the 

Second Affidavit of Mr Craig, the following statement is made: 

a) “. . . .any deeper ore will not be economic by open pit methods”11 

79) Mr Craig’s economic analysis was not countered in any way by the Objector. No 

economic analysis evidence was led by the Objector, and save for the criticism 

about not including the raw data, no attack was made on Mr Craig’s expertise and 

analysis. 

 
11 Second Affidavit of Mr Craig, Ex 5, page 9, para 24. 
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80) Mr Craig, in his report and accompanying Affidavits, clearly set out the 

methodology undertaken, and the approach to the issues in question.  

81) Given the manner in which the Applicant conducted its case, where it did not seek 

to rely upon the evidence of Mr Craig to predict the future nickel price so as to 

inform the issue of future economic viability, rather only to interpret the historical 

data the content of which was not in dispute, I consider there is no difficulty in 

relying on Mr Craig in this way. 

82) I accept the evidence of Mr Craig in respect of his conclusions as to the 

uneconomic nature of the mineral deposit at the material time.   

Mr Coxhell 

83) Mr Coxhell was called as a witness by the Objector. Mr Coxhell has no direct link 

to the proceedings. He gave evidence to suggest that he was a business 

acquaintance of the Objector. 

84) Mr Coxhell swore one Affidavit, which became Exhibit 6, which contained the 

formal report he provided to the Objector.  

85) He gave evidence that he had been asked by the Objector to provide a report in 

respect of this matter. That was, in effect, the instruction he received, though it is 

not known in detail what that consisted of, as the information is missing from the 

Affidavit and report.  

86) Neither was Mr Coxhell (it seems) provided with any information pertaining to the 

need for the providers of independent opinion reports, to be independent in the 

form of the standard guidelines12.  

 
12 See for example Expert Evidence Practice Note (GPN-EXPT) J L B Allsop, Chief Justice (Federal 

Court of Australia), 25 October 2016 
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87) Further, a significant amount of the raw data and information which was the 

content of the information relied upon to form the basis of his opinion, was not 

included in his report.    

88) It would seem that Mr Coxhell’s placed complete reliance upon the Objector for 

his instructions and information which was relied upon for the purposes of the 

preparation of his report and opinion. The Objector himself was not called, and the 

relevant material was not included in the report of Mr Coxhell.  

89) Applying a line of authority from Pownall v Conlan Management Pty Ltd (1995) 

12 WAR 370, 374 - 376 (Ipp J, Malcolm CJ agreeing) 387-388 (Anderson J), 

Clambake Pty Ltd v Tipperary Projects Pty Ltd [No 2] [2007] WASC 244; (2007) 

35 WAR 394, 405 407 [38] - [44] and The Pilbara Infrastructure Pty Ltd v 

Economic Regulation Authority [2014] WASC 346 (26 September 2014), in my 

opinion, a reasoned argument could be made to exclude the evidence of Mr 

Coxhell altogether.     

90) As it was, no objection was taken to it and as a result, it was admitted into evidence. 

Nevertheless, in my opinion, given the issues referred to above, I consider that 

little weight should be given to the evidence of Mr Coxhell, on any matter of 

contest. 

91) Mr Coxhell is geologist, and has long experience in the resource extraction 

industry. I accept that he has expertise as a geologist, and as a competent person 

as that phrase is used in the JORC Code.    

92) Mr Coxhell was called squarely as a witness of opinion. He purported to give 

evidence, that in his view, the relevant resource was not “closed off” in a 

exploration drilling sense, indicating that there was some additional drilling which 

could be undertaken so as to provide a more complete picture of the resource body 

in question.  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281995%29%2012%20WAR%20370
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281995%29%2012%20WAR%20370
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2007/244.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%2035%20WAR%20394
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%2035%20WAR%20394
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93) The evidence in summary, was that an additional 12 holes, at a cost of some $1 

million, would likely provide what was for him, the more preferred geologically 

developed resource model.  

94) Mr Coxhell gave some additional evidence about a possible alternative pathway of 

exploration, which might be cheaper, however there was such insufficient detail of 

that proposal, that I consider it of no weight.  

95) Ultimately Mr Coxhell did not dispute the extent of the resource model relied upon 

by the Applicant, rather he indicated that the model could be improved with the 

additional drilling, which might also provide further information as to the extent 

of the resource which might then also have an economic effect.  

96) It should be noted in this last respect that Mr Coxhell possesses no economic 

qualifications. Any opinion he offered in respect of the economic aspect of the 

relevant questions is therefore of no weight at all.  

97) I accept the evidence of Mr Coxhell, that a geological understanding of the 

resource deposit in question could be improved with additional exploratory 

drilling.  

98) However I regard that finding to be of near universal application in all 

circumstances. Given the manner in which exploratory drilling for subterranean 

resources is undertaken (and demonstrated in the evidence in this case), that 

proposition simply must be correct.    

99) Relevantly though, that finding is not determinative of the questions before me. In 

my opinion, given his qualifications, Mr Coxhell can only give evidence as to the 

geological aspects of the mineral deposit. He cannot comment on the economic 

viability of the mineral deposit in question. 

100) The relevant evidentiary issue is, in my view, whether enough is known to come 

to a reasonable view as to the economics of the mineral deposit in question. Mr 

Coxhell’s evidence was that more could be known, particularly at deeper levels. I 
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accept that to be so, however it does not follow that more has to be known for the 

purpose of answering the relevant questions in this matter.   

101) The Objector called no evidence on those latter points, being the second and third 

aspects of the relevant statutory test.     

Consideration and Analysis  

102) Whilst I am not strictly bound by the decisions of a previous Warden, I ought 

regard those decisions as being of a persuasive nature, and not be too ready to 

depart from significant statements of principle falling from them without just 

cause.  

103) Relevantly to the commencement of the task before me in this matter, in para [71] 

of Berkeley, his Honour Warden Wilson posited the following question:  

a) “The question that arises is whether the words ‘mineral deposit’ and ‘deposit of 

minerals’ mean the same and, if they do, what effect does the classification of a 

‘mineral deposit’ or a ‘deposit of minerals’ under the JORC Code have upon an 

Identified Mineral Resource for the purposes of an application for exemption 

from minimum expenditure conditions under s. 102(2)(e) of the Act.” 

104) Having identified above the relevant provisions of the Act as they apply to this 

case, in my view the answer to that question is of importance to the matter before 

me.  

105) That is so as if the answer is “yes”, it must mean that “mineral deposit” as referred 

to in section 102(2)(e) of the Act, is to be read in the same manner as “deposit of 

minerals” is used in section 8, which in turn imports the definition in Regulation 

89C. 

106) The learned Warden, in answering that question in Berkeley, expressed the 

following view: 
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a) . . . I am of the opinion, the intention of Parliament when it promulgated the 

provisions of r. 89C of the Regulations was to establish a standard code for the 

manner in which the reporting of exploration results, mineral resources and ore 

reserves were to occur under the provisions of the Act and Regulations. To 

achieve that intention, Parliament adopted the industry standard created by the 

Joint Ore Reserves Committee (“JORC Code”) for reporting such results using 

the classification provided under clauses 20, 21 and 22 of the JORC Code. 74.  

b) It would, in my opinion, be ridiculous to suggest it was not the intention of 

Parliament to use the JORC Code to establish a standard classification regime 

for deposits of minerals or mineral deposits that did not apply to the whole of the 

Act and Regulations. 75.  

c) The Australian Oxford Paperback Dictionary, 3rd Edition, defines a ‘deposit’ as 

a layer of matter deposited or accumulated naturally. In my opinion, ‘mineral 

deposit’ or a ‘deposit of minerals’ is a layer of minerals deposited or 

accumulated naturally. I find for the purposes of s. 102(2)(e) of the Act that a 

‘deposit of minerals’ and a ‘mineral deposit’ are one in the same thing. 

d) Accordingly, in my opinion, a reference to a ‘mineral deposit’ in s. 102(2)(e) of 

the Act requires the applicant for the exemption from meeting minimum 

expenditure conditions to apply the provisions of r. 89C(2) of the Regulations 

and classify the mineral deposit by the application of the provisions of the JORC 

Code.” 

107) With respect I agree entirely. There is no sensible way to suggest any distinction 

between “mineral deposit” in section 102(2)(e), and “deposit of minerals” in 

section 8.   

108) It follows, that the relevant definition is then informed by the JORC Code, and the 

3 different types of resources identified there, being Inferred, Identified, or 

Measured. I use those terms as referred to in Regulation 89C of the Regulations.   
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109) While the answer to relevant question posed by Warden Wilson in Berkeley at 

paragraph [71] of that case, is in my opinion (like the learned Warden’s), “yes”, 

with great respect I am not able to agree with a subsequent proposition outlined in 

[79] of Berkeley, where the learned Warden said: 

a) “In my opinion, the introduction in 2006 of the provisions of r. 89C of the 

Regulations and the consequent adoption of the classification system of deposits 

of minerals under the JORC Code has removed the ability of an applicant for 

exemption from minimum expenditure conditions to rely upon the provisions of 

the 1st limb of s. 102(2)(e) of the Act where the classification of the deposit of 

minerals is an Inferred Mineral Resource.” 

110) With great respect to the learned Warden, whilst the decision taken in respect of 

the matter before him was in my respectful view plainly correct, in my opinion that 

was because of the absence of evidence from the relevant tenement, of the nature 

of the mineral deposit in question in the context of the economic question posed, 

rather than an inability to rely upon the fact of a JORC Inferred resource at all.  

111) At the hearing before me the word ‘nearology’ was used to describe the basis of 

the applicant in Berkeley relying on the existence of an inferred resource in a 

different tenement, to seek to establish a basis for an exemption for the tenement 

under consideration.  

112) At the hearing of this matter, I expressed a reluctance to embrace that terminology.  

Relevantly, in Berkeley, it appears that the only evidence which was led by the 

Applicant for the exemption in that matter, was a report relating to a JORC Code 

Inferred resource of a neighbouring tenement. 

113) My preference is to approach such matters on the basis that the fact that a 

neighbouring tenement holds a resource, does not in and of itself result in a 

conclusion being able to be drawn that there is (or is not) a mineral deposit in the 

tenement in question. 
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114) In any event, the case before me is quite different to Berkeley. In the matter before 

me it was not disputed that a significant amount of exploration work had been 

undertaken.    

115) Relevantly, in the context of this case, the Objector’s contention in order to 

succeed, required the Objector to convince me to read “mineral deposit” as referred 

to in section 102(2)(e) of the Act in a restrained way, referring only to, in effect 

equivalency with the “Measured” resource reference in Regulation 89C. That 

submission appears to be consistent with the view expressed by Warden Wilson at 

[79] of Berkeley referred to above. 

116) I respectfully decline to follow that view expressed by Warden Wilson, for the 

reasons set out more fully below.  

117) To accept as a statement of general principle the proposition outlined in paragraph 

[115] above, in this matter, I would have to ignore the work which has been plainly 

undertaken (and not disputed to have been so), to map and detail the mineral 

deposit in question in the case before me.  

118) I do not consider that section 8 and Regulation 89C are drafted in that manner. 

Rather, in my view Regulation 89C provides guidance to what the Warden may 

have regard to. It is not however, proscriptive, nor determinative of the question 

posed in respect of the application of section 102(2)(e) of the Act being tied only 

to reliance upon either an Indicated or Measured resource.  

119) The matter before me is a case in point. It is accepted that there is a mineral deposit 

of an inferred nature.  

120) That fact is sufficient, in my opinion, to meet the requirements of the first aspect 

of the test in section 102(2)(e), in respect of the existence of a “deposit of 

minerals”. What then needs to follow, is a consideration of the two subsequent 

requirements, of:  

a) Whether the resource is uneconomic; 
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and 

b) Whether the resource may be reasonably expected to become economic in the 

future.  

121) In my opinion, established as a fact, the existence of JORC Inferred resource (by 

way of a competent persons report) on a tenement, may or may not then enable a 

view to be drawn as to whether the resource is economic.  

122) It would, in my opinion, depend in each case on the content of the relevant reports 

available in support of the JORC Code determination, and the contextual facts 

presented with the application made.  

123) In my opinion though, there is no textual support in the Act for a proposition that 

a JORC Code Inferred resource simply cannot be relied upon to support an 

application for an exemption in any circumstances.  

124) That appears to be the outcome of the learned Warden’s reasons in [79] at 

Berkeley.  

125) I do note however, also, the following passage from [81] in Berkeley: 

a) “. . . It cannot be the case that the starting point for an application for exemption 

from the minimum expenditure conditions pursuant to s. 102(2)(e) of the Act is 

that a deposit of minerals classified as an Inferred Mineral Resource is 

uneconomic simply because the information relied upon is so limited in its 

measurements and sampling that technical and economic parameters cannot be 

applied to it. If that were to be the case then any ground classified as containing 

an Inferred Mineral Resource would be regarded as uneconomic and capable of 

having granted an exemption from meeting the minimum expenditure conditions 

such that the policy of the Act would be defeated.”    

126) I agree that the mere assertion there is an JORC Code Inferred resource would be 

unlikely to be a sufficient basis to establish an exemption under the relevant 
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provision, rather the ultimate determination would depend on the consideration of 

the contextual material underpinning that assertion, as it does in this case.  

127) However it seems to me to be entirely consistent with the intent of the Act to permit 

a party with a JORC Code Inferred resource, to be able (assuming they can), to 

seek to establish that that deposit of minerals is uneconomic.  

128) In this case, the Objector does not contend there is no mineral deposit on the 

tenement. In short, the Objector accepts the presence of the mineral nickel has been 

established for the purposes of the JORC Code Inferred resource.  

129) As indicated, it appears that the Objector seeks to rely on paragraph [79] of 

Berkeley to come to a view that an over arching conclusion is drawn, that a JORC 

Code Inferred resource is not able to support to the requisite degree of confidence 

as to the existence of a mineral deposit for the purposes of section 102(2)(e).   

130) This played into the Objector’s submissions in the sense of its contention that the 

Applicant ought to have undertaken additional drilling, so as to ascertain in more 

detail the nature of the mineral deposit in question, to inform the subsequent 

economic questions. 

131) The extension of that position was that the inability to precisely define the mineral 

deposit then precluded any consideration of the economic tests in section 102(2)(e) 

of the Act.  

132) As set out above, I do not consider that view to be correct. Indeed, it is something 

of a straw man argument. I consider that the Objector set out to seek to establish 

that additional drilling could be undertaken to improve the understanding of the 

mineral deposit. That is not the correct question to be posed.   

133) Further, and with great respect to the learned Warden Wilson, I find no textual 

support in the Act for the position sought to be taken.  Furthermore, a notion where 

there is a clear purpose in the context of the Act generally as to the exploitation of 

resources, a construction of the Act in relation to the exemption provisions that 
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would, in effect, require the expenditure of significant funds on additional 

exploration costs, on resource bodies which had already been established to be of 

marginal economic value (subject to prevailing pricing factors), is not consistent 

with the purposes of the Act. 

134) Alternatively, a construction which encouraged tenement holders to conduct the 

necessary exploration work to ascertain to a reasonable degree of certainty what 

the economic viability of any particular mineral deposit was, but not with the 

counsel of perfection, is to be preferred when regard is had to the overall purpose 

of the Act. 

135) This is because, as was seen in the case before me, the need to conduct costly 

drilling activities to ascertain further information so as to identify with a great 

degree of precision, would create a very significant commercial strain on 

exploration companies in question, for little discernible benefit. 

136) There appears to be no reason to take that view. 

137) In the case before me it was not in dispute that significant amount of resource 

exploration work had been done.  That exploration work had resulted in the 

capacity of the Applicant to map at least to a reasonably confident degree, what 

the mineral deposit in question actually consisted of. 

138) In my opinion, there is always additional exploration drilling which could be done 

on any tenement. That however, in my opinion is the ‘counsel of perfection’ from 

a geological perspective.  There is always the ability, it seems to me, to shape and 

develop more complex models of a mineral deposit with additional exploration 

activity.  

139) Considering that position further though, save for the total excavation of the 

mineral deposit in situ, it would never be possible to have a completed and entirely 

accurate assessment of the size and shape of any mineral deposit. That is not, in 

my opinion, what is required by the Act, and by reference the JORC Code.     
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140) As it was put to me by the Objector in this case, it is suggested that there is the 

possibility of additional mineral bearing ore below the currently explored level or, 

alternatively, in the far north-east of the relevant tenement. 

141) That, however, with great respect, does not seem to me to be the proper approach 

to the relevant question.  The relevant question simply seeks to articulate whether 

or not the ore body as known is economic, and whether it might reasonably be 

expected to be economic in the future. 

142) As indicated, the contention advanced by the Objector before me, was ultimately 

that the absence of the conduct of closing out the ore body as described by Mr 

Coxhell, precluded a notion that the ore body was currently uneconomic. 

143) With the greatest of respect to the individuals involved, I simply cannot accept that 

to be the case. In the case before me the ore grades in question on the explored 

body, which is referred to in the evidence were described as being of a low grade. 

That was not disputed.   

144) That material established that there is an inferred resource of approximately 

660,000 tonnes of nickel in the tenement available for extraction. There is a 

workable wire frame model, the accuracy of which as it was, was not put in dispute.   

145) The analysis undertaken historically and shown in the relevant prospectus 

materials relied upon, demonstrated that the mineral deposit, at the time that the 

exploratory work was taken, was able to be determined as being uneconomic as a 

result of the costs associated with extraction being set against the then nickel price. 

146) It is plain from that evidence also that the Applicant’s position was that the deposit 

would likely remain uneconomic unless one of two things occurred.  The first 

being that there was a significant increase in the nickel price or, alternatively, a 

significant decrease in the costs of extraction. 

147) The Objectors case therefore, effectively offered a third possible event, being the 

striking of a high grade of ore in a hitherto undrilled area of the tenement. On the 
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evidence before me, the notion that there might be some other additional part of 

the mineral deposit which was not previously able to be determined by the work 

which had been undertaken (at great expense) is not able to be accepted, and in 

this case in my opinion, amounts to a degree of unjustifiable speculation. 

148) In my respectful view that is further illustrated by the fact that the work undertaken 

to ascertain the nature of the current mineral deposit involved the use of 79 

diamond drill exploration holes. 

149) When cross-examined, Mr Coxhell, on behalf of the Objector, suggested that there 

were an additional 12 drill holes that would enable the closure of the resource, at 

a cost of approximately $1 million. That figure was accepted in rough terms by all 

concerned, as the cost of the additional drilling.  

150) It follows that Mr Coxhell’s counsel of perfection was that there was a need to drill 

a total of 91 holes on the tenement. 79 had been drilled, meaning that 86% of a 

perfect exploration (as advanced by the Objector) which would result presumably 

in the capacity (on the Objector’s case) to assess the viability of the mineral 

deposit, has been undertaken. 

151) In my view, that exercise demonstrates the folly in the Objectors proposed 

construction of the relevant provisions of the Act, in a context where it is difficult 

to conceive of any circumstance, where the knowledge of any mineral deposit 

could not be theoretically enhanced in one way or another, at least from a 

geological perspective. 

152) It follows that in my opinion, an application for an exemption pursuant to the first 

limb of section 102(2)(e) of the Act, does not require the counsel of perfection in 

terms of the extent of exploration.   

153) In this case, what is also clear is that this matter is not a case, such as was Berkeley, 

where the applicant for an exemption had attended upon the court, with absolutely 

no evidence of the exploration activities undertaken on the relevant tenement, so 
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as to enable the Warden hearing that matter, to come to any reasonable view as to 

the nature and extent of the mineral deposit in question. 

154) For the avoidance of doubt, I will say again, that I do not accept the Objectors 

contention. I do not consider that the test in section 102(2)(e) of the Act, requires 

the ascertainment of a JORC Code Measured resource, which is what I considered 

the Objector to be submitting.    

155) Rather, in my respectful view, the relevant level of detail is that required to 

establish a mineral deposit for the purposes of section 102(2)(e) of the Act, is the 

establishment of either of an Inferred, an Indicated, or a Measured resource under 

the 2004 JORC Code, applying Reg 89C. 

156) Inferred or Indicated are significantly lesser standards than Measured, and involve 

an acceptance that the assessment of the mineral deposit is not certain for the 

purpose of section 102(2)(e) of the Act. 

157) That does not however, in my opinion, preclude an exemption application being 

made pursuant to section 102(2)(e) of the Act.  

158) In my view the proper approach is to require individuals or entities holding 

tenements to conduct sufficient work to ascertain whether or not the mineral 

deposit reaches the level of an Inferred, Indicated or Measured JORC resource, is 

the appropriate and proper way to approach the definition of “mineral deposit” for 

the purposes of s 102(2)(e) of the Act. 

159) It is my view that that construction is also consistent with the purposes of the Act, 

which ought not be said to require the expenditure of significant funds simply to 

make certain that which is reasonably known.   

160) In this regard I accept the submission of the Applicant, that the relevant provisions 

of s 102(2)(e) of the Act, operate in what might be regarded as a risk and reward 

framework.  The purposes of the Act are relatively plain, namely, to encourage the 

efficient exploitation of resources. 
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161) It would, in my opinion, infringe that purpose to require the holders of tenements 

to expend significant amounts of capital to merely make certain that which is 

reasonably known.  

162) What classifies as reasonably known, will, in each case, require an assessment of 

the work undertaken and evidence presented.   

163) As I have indicated, the capacity to succeed on an application for exemption 

pursuant to section 102(2)(e) of the Act would then depend on a consideration of 

the facts and circumstances presented in each case, on the question of whether the 

mineral deposit was uneconomic but may be expected to become economic in the 

future.  

164) That approach leaves open the capacity of an objector to seek to establish that the 

deposit is actually economic at the material time, thereby precluding the 

exemption.  

165) Further, or alternatively, the objector could seek to displace the economic 

assertions in a JORC Code report with focused evidence that that mineral deposit 

could not be considered to be likely to become economic in the future, for reasons 

of difficulty of access, resource grade, costs of extraction, relevant mineral price 

or any other reason. 

166) It follows that I do not accept the Objector’s contention as to the proper 

construction of the relevant provisions of the Act.   

167) In this matter also, I also consider it is appropriate for me to have regard, pursuant 

to s 102(4) of the Act, to the history of the relevant tenement expenditure. 

168) The Objector suggests that I ought not have regard to anything happening prior to 

2012. However, there appears to be no reason to take that approach.  

169) In 2012, having regard to the tenement history, there were a series of exemptions 

granted. 
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170) Prior to 2012, however, there were very significant amounts of expenditure which 

were incurred in respect of the tenement.  Those significant expenditures, it was 

not disputed, related squarely to the exploration work attended to by the previous 

holders of the tenement.   

171) If regard is had to the tenement history from 1991 for a period for 22 years, each 

of the years had an expenditure requirement of $10,000.00.  Aggregating that, 

simply for the purposes of illustrating and not in a determinative way, the sum total 

of expenditure required over the period of the tenement history, was some 

$220,000.00. 

172) In very basic terms the expenditure on the tenement in the same period of time 

amounted to approximately $1.5m. 

173) It follows that I am able to determine that this is not a case where a tenement has 

been warehoused in an absolute sense.   

174) Rather, this appears to be a case where a tenement has been explored to a 

significant degree (particularly when regard is had to its size) and in my opinion, 

a reasonable view taken that while there is a valuable mineral deposit, it was not 

immediately economic and remained uneconomic for a long period of time. 

175) It follows that in the case before me, I consider the first and second aspects of the 

section 102(2)(e) of the Act test described above at [46], have been met.  

176) That leaves for determination the issue of the third aspect, namely whether the 

mineral deposit could be said to meet the requirement that it may reasonably be 

expected to become economic in the future.  

177) Considering the relevant words of the provision, that third aspect plainly does not 

require a certainty. What is required is a reasonable expectation in the relevant 

case.    

178) The evidence before me, which was in this regard not contested, was that the nickel 

price, as at the relevant period in 2018 to 2019 had risen to the point where the 
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mineral deposit might be said to be becoming economic, in a manner consistent 

with the reports relied upon by the Applicant.   

179) That indeed was the tenor of the evidence from Mr Schaus, the Director of the 

Applicant, which I accept. 

180) It was this evidence, that the mineral deposit which had been uneconomic but 

which had now as a result of the rise in the nickel price become closer and indeed 

reached, the economic position required to establish viability, that the Applicant 

submitted I ought rely upon to come to a view that the third limb of the relevant 

test had been satisfied. 

181) In this respect, the Applicants position must be described as being significantly 

weaker than it could have been from an evidentiary perspective.  

182) I accept that the relevant provision requires me to be satisfied to a reasonable 

degree that the mineral deposit may become economic in the future.   

183) Given the evidence before me that the nickel price had risen to the point where the 

project which hitherto had been uneconomic, based on what was known, but at the 

material time might be regarded as economic, I accept that it is therefore, without 

more (and in the absence of any contrary evidence), a reasonable basis to come to 

a view that the mineral deposit may be expected to become economic in the future. 

184) I note that in coming to that view, it is also in the context of a complete absence of 

economic evidence from the Objector to displace the Applicant’s evidentiary 

position.    

185) It ought to be noted however that this point is in my opinion, something of a 

Rubicon event for the Applicant in respect of this tenement and the wider economic 

question.   

186) The strong submission advanced to me was that the project had now become 

potentially economic, thereby enlivening the relevant exemption provision.  In a 

fashion, that is a concession that in the future it is not likely that the Applicant 
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could turn and say that the project was uneconomic as a basis for obtaining an 

exemption in the future, having come before me and stated that it was in fact 

economic in 2018-2019.  

187) This is what I understood the Objector’s submission about the tenement not being 

exploited in the period after the exemption year to be directed at.   

188) For example, there was no evidence of further exploration or further commercial 

mining works being undertaken after the relevant exemption period. I consider that 

information is relevant, and able to be considered (Thompson v Siberia Mining 

Corporation Pty Ltd [2021] WASCA 115) however, in this case, the events post-

dating the exemption period altogether (as distinct from an analysis of data 

undertaken after the relevant period), are not determinative of the relevant 

questions as to economic viability.   

189) A further point to note in passing about the Objection is that it was not put that the 

whole of the exemption was required.  In the matter before me it was accepted by 

the Objector that some (in round terms) $7,500.00 of appropriate expenditure had 

occurred, leaving the Applicant some (again in round terms) $2,500.00 short on 

the expenditure requirements for the material year. 

190) In my view, this is an additional basis to support a view that it is appropriate to 

recommend an exemption in this case.  Previous years have been the subject of 

expenditure exemptions.  The Objector did not dispute that section 102(4) of the 

Act permits me to have regard to the previous expenditure.     

191) As a result, considering the detail in the tenement search13 it may be fairly stated 

that in the period of 2007 - 2019, the tenement was the subject of significant 

activity.  

192) Prior to any consideration of exemptions, the tenement was required to have met 

an expenditure requirement of some $130,000. It is not disputed that some 

 
13 Third Affidavit of Mr Schaus, Ex 3, CCS-3 from page 10, specifically, pages 16 - 17 
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$1,517,227.70 was been expended on the tenement, the vast bulk of which 

($1,372,869.00) has been expended in a manner able to be classified as exploration 

expenditure, plainly undertaken to ascertain the economic viability of the mineral 

deposit.   

193) The final point to note is that the Objector, in written submissions, advanced a 

contention that as a failed exemption application was made, seeking a 5 year 

exemption in 2018 on the same basis as this Application, I ought to give that fact 

great weight.  

194) The Objector submitted that as that exemption application appeared to have failed 

(in the sense it did not appear to have been granted), then the matter before me was 

also bound to fail.  

195) No detail of that application was placed into evidence before me. As a result, I can 

make no finding as to the basis that application failed, as it might affect this one. 

Accordingly, the Objector’s submission in that respect must be dismissed.   

196) In all of the circumstances before me therefore, I recommend an exemption as 

sought be granted by the Minister for the relevant year.  

197) It follows that the Objection to the Application should be dismissed. 

 

________________________________ 

Warden T W McPhee 

10 March 2022 
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Figure 1 – Modelled mineralisation wireframes 
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Figure 2 – Drill holes on the tenement in question 

 


