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Introduction

1) 1 have before me two Plaints, being Plaint number 51365 affecting M30/253 and 

Plaint number 51366 affecting E30/468 (the Plaints).

2) The Plaints raise a dispute between the parties in respect of a Deed between those 

parties, Tasex Geological Services Pty Ltd ACN: 129 133 615 (the Plaintiff in the 

matter) and Carnegie Gold Pty Ltd ACN: 117 116 097 (the Respondent in the 

matter).

3) Also before me is a counterclaim, filed by the Respondent, and dated (in its final 

form) 4 March 2021.

4) Central to the dispute is a Deed executed by the parties and dated 8 May 2016 (the 

Deed). The terms of the Deed (less execution details) are reproduced as Schedule 

1 to these reasons for ease of reference.

5) It is not in dispute that the parties executed the Deed, nor that it is properly dated 

the 8th of May 2016.

6) This action was commenced on 18 October 2017 and has had a difficult history, 

which has included interlocutory disputes pressed to hearing.

7) Those interlocutory disputes are detailed in the reasons for decision of Warden 

O’Sullivan (as he then was), in Tasex Geological Services Pty Ltd v Carnegie 

Gold Pty Ltd [2019] WAWM 15; [2019] WAWC 1 (14 October 2019) (TasexNo 

7), and Tasex Geological Services Pty Ltd v Carnegie Gold Pty Ltd [2020] 

WAWM 11; [2019] WAWC 1 (S) (12 May 2020) (TasexNo 2).

8) The matter was listed for trial on 15 and 16 November 2021.

9) It came before me on 5 November 2021 at my request for final directions, at which 

I was advised that Senior Counsel appearing for each party were conferring in 

respect of the conduct of the matter.
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10) I am gratefill for the assistance of both Senior Counsel, and the considered manner 

in which the matter was conducted.

11) Much was agreed in advance of the conduct of the hearing, which has aided in the 

efficiency of my determination.

12) Nonetheless, it is to be noted that in addition to the lengthy written submissions 

filed by both parties, I was referred to approximately 60 references by way of lists 

of authorities.

13) In addition, at the hearing of the matter, further reference material was provided 

and finally, at the completion of the hearing, the Respondent sought and obtained 

leave to provide a final tranche of additional reference material, though not make 

any further submissions.

14) The trial proceeded on the listed days and I reserved my decision.

15) I have found for the Respondent. My reasons for doing so are set out below.

16) Subject to hearing from the parties as to the final form of Orders, I propose to make 

the following Orders:

a) The Plaints are dismissed;

b) I make a declaration that the sum of $82,500.00 paid by the Respondent to 

the Plaintiff on or about 5 October 2018 may be properly retained by the 

Plaintiff;

c) I make a declaration that the Respondent is entitled to a grant of an equity of 

redemption on the default of the Second Payment, subject to the following 

conditions being met:

i) As a condition of the grant of an equity of redemption, the Respondent 

is liable to fully indemnify the Plaintiff on a solicitor and client basis 

for its costs of the proceeding from the date of commencement of the 
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proceedings (being 18 October 2017), up to and including 24 December 

2020, those costs to be taxed if not agreed;

ii) As a condition of the grant of an equity of redemption, the Respondent 

is liable to pay the Plaintiff for interest payable on the outstanding sum, 

fixed at 6% per annum on the sum of $82,500, for the period 9 May 

2017-5 October 2018.

17) As indicated, given the complexity of the matter, and the nature of my 

determination, I will hear the parties as to the form of remaining costs Orders, and 

the framing of appropriate consequential Orders to give effect to my reasons.

Background

18) A description of the background to the dispute may be found in Tasex No 7, which 

whilst not determinative any matter left for me, helpfully outlines the broad nature 

of the dispute; per Warden O’Sullivan (as he then was) at [5]:

a) [5] It is sufficient to observe that the Deed was executed on 8 May 2016. As 
consideration for Tasex withdrawing its application for E30/457 and it doing all 
things necessary to cause Rohan Williams to withdraw his application for E30/463 
(clause 1), Carnegie agreed to pay Tasex $150,000 in two instalments.

b) [6] The first instalment was due upon Tasex delivering to Carnegie's solicitors 
signed withdrawal forms in accordance with clause 1 (clause 2). 1 Affidavit of 
Timothy Paul O’Leary; affirmed 27 June 2019; TOL 4; 67 Tasex Geological 
Services Pty Lid V Carnegie Gold Pty Ltd.Docx Page 4 [2019] WAWC 1

c) [?] It ts not in dispute that the signed withdrawal forms were duly provided and 
that Carnegie paid the first instalment. 8 Upon compliance with clause 1, the 
second instalment of$75,000 was to be paid on or before 8 May 2017, it being the 
first anniversary of the date of execution of the Deed (clause 3(a)) at which time 
Carnegie would also withdraw applications forE30/464 andM30/253 (clause 3(b)).

d) [9] As security for the second instalment clause 8(b) provides that upon receiving 
the signed withdrawal forms from Tasex in accordance with clause 1, Carnegie 
would provide executed withdrawal, surrender and transfer forms for applications 
by Carnegie for E30/468, E30/464 and M30/253 to be held by Carnegie's solicitors 
until Carnegie makes the second payment.

e) [10J Clause 8(c) provides that in the event that Carnegie does not comply with 
clause 3(b), the second payment is not received by the due date or Carnegie 
breaches clause 4 (which is not presently relevant), Carnegie’s solicitors are to 
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release the documents referred to in clause 8(h) to Tasex “for Tasex to lodge with 
the Department of Minerals and Petroleum 2 3, as appropriate, so that it may 
acquire the land the subject ofE30/468, E30/464 and M30/253

f) [11] On its face the Deed does not specify that if Carnegie makes the second 
payment after the date specified, clause 8(c) no longer applies.

g) [12] It is not in dispute that Carnegie did not make the second payment by the due 
date. By its plaints Tasex seek specific performance of the obligation in clause 8(c) 
of the Deed.

19) The above summary of the dispute was provided in the context of an application 

of the Respondent to effectively bar the claim as a result of the operation of a Deed 

of Company Arrangement (DOCA) the Respondent had entered after the 

commencement of proceedings.

20) In this regard, the summary by the learned Warden was merely that, a recounting 

by the learned Warden of the context of the dispute in general terms, with reference 

to some of the content of the Deed.

21) On that occasion the learned Warden was not embarking upon an exercise of 

seeking to construe the terms of the Deed in Tasex No 1, and nothing said in that 

decision is binding on me, save in my view, the determination that the DOCA did 

not operate to bar the Plaintiffs claim for specific performance. In any event, 

neither party sought to disturb the pertinent finding from Tasex No. 1.

22) In addition to the above, there is some further context which is of assistance in 

framing the nature of the dispute.

23) The background referred to below, is not controversial and is taken from the 

documentation identified below as being tendered as exhibits.

24) Prior to the execution of the Deed, Respondent was the holder of exploration 

licence E30/337.

25) On or about 22 January 2014, that holding lapsed. While the reason for the lapse 

is not material to this dispute, it is helpful in understanding the context of the 

dispute and hence my determination, to note that it is said by the Respondent to 
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have lapsed as a result of a communication failure, in respect of which the 

Respondent says it was not at fault.

26) It is not necessary to make any findings as to the submission made by the 

Respondent as to the reason for the lapse, or even whether the lapse of the tenement 

properly occurred.

27) What is relevant is the fact of it, and subsequent events. Following the lapse, as is 

almost inevitably the case when considering mining tenements, further tenement 

applications were lodged by other parties over the ground previously controlled by 

the Respondent, which on their face, displaced the interest of the Respondent. They 

were as follows:

a) The Plaintiff applied for E30/457 on 24 January 2014, being an application 

for an exploration licence over a substantial portion of the land which had 

been covered by E30/337;

b) A Mr Williams applied for E30/463 being an application for an exploration 

licence over a substantial portion of the land which had been covered by 

E30/337.

28) The Respondent plainly desired to restore ongoing control of the tenement areas 

in question, as evidenced by its filing of an objection to the Plaintiffs applications 

on 28 February 2014.

29) On 30 June 2014 the Respondent also made an application for an exploration 

licence, being E30/464, effectively seeking to duplicate the ground previously 

covered by the lapsed E30/337.

30) On 6 August 2014 the Respondent then made an application for a mining lease, 

being M30/253, again, effectively seeking to duplicate the effect of protecting 

some of the ground previously covered by the lapsed E30/337.
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31) Finally, on 8 December 2014 the Respondent also made an application for an 

exploration licence, being E30/468, effectively seeking to again duplicate the 

ground previously covered by the lapsed E30/337.

32) A useful depiction of the relevant areas can be seen reproduced as part of Schedule 

2 to these reasons. The maps at the end of the schedule demonstrate the parcels of 

land in question, and the subject of the dispute.

33) In my view the precise borders of the new applications made by the Plaintiff and 

Mr Williams, as they lay in respect of the old tenement held by the Respondent 

and the responsive applications made by the Respondent, are not actually material. 

The material issue was that control of substantially the same ground was desired 

by the Plaintiff and Mr Williams for one part, and the Respondent for the other, 

setting the scene for a dispute.

34) In the circumstances, what also occurred was the engagement by the Respondent 

in discussions with the Plaintiff, which resulted in the parties entering into the 

Deed.

35) Following entry into the Deed it appears that the Respondent’s other efforts to 

restore its control of the tenements fell away.

36) The Deed therefore, appeared to be the instrument by which the parties had agreed 

to resolve the differences which had arisen as a result of the broad events described 

above.

37) At the hearing of the matter before me, each party took a different view as to what 

the primary purpose of the Deed was.

38) The Plaintiff advanced a position that the Deed was a contractual agreement 

resolving a dispute between the parties as to priorities of mining tenements, as well 

as framing a mechanism as to how those priorities were to be administered in a 

contractual manner on an ongoing basis.
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39) At the hearing, the key contention of the Plaintiff’s position was that the Deed 

could not be construed as a matter of law as creating an equitable mortgage, 

meaning most relevantly no equitable redemption could be sought, and the Plaintiff 

could seek to compel, in effect, the delivery up of certain documents in accordance 

with default provisions in the Deed, which would then enable the Plaintiff to 

advance an application for the disputed area effectively without interference from 

the Respondent.

40) That claim for the delivery up of documentation actioning that desired outcome 

formed the basis of the claim for specific performance.

41) The Plaintiff submits that the Respondent was in default on its payment obligation 

under the Deed, and as a result, the subsequent parts of the Deed provide it with 

an unimpeachable contractual right to require the provision of the documentation 

required to enable to advance a claim for the disputed tenements in priority to the 

Respondent.

42) The documentation in question would have the effect of, compelling the 

Respondent to surrender its existing tenement position, as it was in place following 

the execution and partial performance of the Deed. That in turn would permit the 

Plaintiff to advance one or more tenement applications over the land in question 

without interference from the Respondent.

43) The Respondent advanced a case to say the Deed’s primary purpose was to provide 

a mechanism for the resolution of the broad dispute, which simply involved the 

payment of a sum by the Respondent to the Plaintiff in two parts, in return for the 

abandonment or surrender of a number of tenement applications which interfered 

with the Respondent’s previous and future activities on the land in question.

44) The key contention of the Respondent was that the Deed could be construed as a 

matter of law as creating an equitable mortgage, which in turn entitled it to seek 

an equity of redemption in respect of any default by it. On the Respondent’s case, 

it should be permitted to redeem the equitable mortgage by making certain 
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additional payments if required, and by doing so, retain control of the relevant 

tenements; its defaults having been cured.

45) Mr Williams took no part in this matter, nor it seems, has any complaint as to the 

manner in which the Deed operated, at least in respect of his rights and obligations.

46) Following the decisions in Tasex No 1 and Tasex No 2, what falls for my 

determination is whether the Plaintiffs claim for specific performance is able to be 

made out, which in turn requires me to construe the disputed terms of the Deed.

47) The Deed is not a masterpiece of the draftsman’s art. The shortcomings in the 

drafting approach have resulted in a degree of ambiguity as to the rights, duties 

and obligations of the parties, and can be fairly said to be a catalyst for this rather 

bitter dispute.

48) The factual matters in dispute were limited. In what was of significant assistance 

to me, the parties through conferral were able to produce a Statement of Agreed 

Facts (SOAF). Those facts are attached to these reasons as Schedule 2.

49) The SOAF was tendered and marked as Exhibit 1.

50) All who appear in this jurisdiction in contested matters are encouraged to agree 

uncontro versial facts in this manner.

51) I find as established the facts referred to in Exhibit 1.

52) I was also required to have regard to a significant amount of documentation and 

have found myself in the position of having to come to a view about meaning as 

to the content of some of those documents by reference to them, viewed in the 

context of the agreed facts.

53) It was this exercise which occupied the hearing time, in the form of a legal 

argument as to the meaning of the words used in the Deed, and the duties and 

obligations which fell from them, in the broader factual context presented by the 

other documentation in evidence.
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54) That documentation (which was relied upon by both parties in different ways) was 

also agreed between the parties, with a bundle of agreed documents being provided 

to the Court at the commencement of the hearing.

55) That bundle, less the pleadings and associated procedural documentation was 

received into evidence as Exhibit 2, was paginated and contained an index.

56) I made a determination that the discreet documents in Exhibit 2 would be given 

individual numbers, in accordance with the following table. The reason the figure 

starts at 2.9, is to remain consistent with the numbering in the clean copy of Exhibit 

2 which was filed and formally retained as Exhibit 2. The numbering commences, 

for ease of reference to the materials, from Exhibit 2.9.

2.9 Respondent’s Witness Statement of Jacquiline 
Nhung-Hong Ly

[A'o/e: See letter from Gilbert + Tobin Io Warden's Court 
regarding typographical error in the reference to para [18] 
which should be document marked CG-82 (not CG-68) &

See letter from Gilbert + Tobin to Warden's Court dated 
12 November 2021 regarding corrections.

17.09.21 91-95

2.10 Copy of signed Deed between Carnegie Gold Pty 
Ltd, Tasex Geological Services Pty Ltd and 
Andrew Jones (PD 26)

8.05.16 96-99

2.11 Copy of Form 21 Application for Mining
Tenement E30/457 including attachment 1

24.01.14 100-101

2.12 Copy of document entitled Form 21 - Attachment 
2 (map showing blocks applied for in Exploration 
Licence No 30/457

24.01.14 102

2.13 Copy of Affidavit of Andrew Jones sworn
5 February 2014 for application for E 29/909 & 
E 30/457

5.02.14 103-105

2.14 Copy of Form 32 Security on behalf of Tasex re E 
30/457

4.02.14 106

2.15 Copy of cover letter from Andrew Jones on behalf 
of Tasex to Department of Mines and Petroleum 
RE: Exploration Licence Applications 29/909 & 
30/457

6.02.14 107
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2.16 Copy of letter from Andrew Jones on behalf of 
Tasex Geological Services Pty Ltd (Tasex) to 
Carnegie Gold Pty Ltd (Carnegie) re E 30/457 
application

2.02.14 108

2.17 Copy of letter from Al lion Legal to Andrew Jones 
of Tasex and enclosed Form 16 Carnegie’s 
objection number 441291 to the application for 
exploration licence 30/457 by Tasex lodged with 
the Mining Registrar on 28 February 2014

5.03.14 109-113

2.18 Copy of letter from Allion Legal to Tasex re 
Objection to application for exploration licence 
30/457 and enclosed sealed copy of Form 16 
Carnegie’s objection number 441291 to the 
application for Exploration Licence 30/457 by 
Tasex lodged on 28.02.14

19.03.14 114-117

2.19 Copy of screenshot from the Department of Mines 
and Petroleum Tenement Register regarding 
E30/337 Tenement Register Expenditure (dated 
10/03/14,9:51)

10.03.14 118

2.20 Copy of screenshot from the Department of Mines 
and Petroleum Tenement Register regarding 
E30/337 Tenement Register Screenshot (dated 
10/03/14,9:49)

10.03.14 119

2.21 Copy of letter from Andrew Jones of Tasex to 
Carnegie Re: Objection Number 441291 to 
Application for Exploration Licence 30/457

10.04.14 120- 121

2.22 Copy of letter from Allion Legal to Tasex re 
Objection 441291 to Application for Exploration 
Licence 30/457

8.05.14 122

2.23 Copy of Form21 Application of Rohan Williams 
regarding exploration licence E30/463 including 
attachments 1 and 2

13.05.14 123-125

2.24 Copy of letter from Department of Mines and 
Petroleum to Tasex re Applications for Exploration 
Licences 30/457 by Tasex, 30/463 by Rohan David 
Williams and 30/464 by Carnegie

9.07.14 126- 127

2.25 Copy of map of exploration licences 30/468, 
30/337 and 30/457, and mining lease 30/253

Undated 128
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2.26 Copy of signed Deed between Carnegie Gold Pty 
Ltd (Carnegie), Tasex Geological Services Pty Ltd 
(Tasex) and Andrew Jones

8.05.16 129- 132

2.27 Copy of letter from Whitestone Minerals Pty Ltd to 
Tasex Re: EL30/457 & 463 and enclosed copies of:

• Form 22 Withdrawal re Exploration Licence 
30/457 (signed by Tasex and dated 22.05.16);

• Form 22 Withdrawal re Exploration Licence 
30/463 (signed by Rohan Williams and dated 
28.04.2016);

• Form 22 Withdrawal re Mining Lease 30/253 
(signed by Craig Readhead and undated);

• Form 22 Withdrawal re Exploration Licence 
30/464 (signed by Craig Readhead and 
undated);

• Form 12 Surrender re Exploration Licence 
30/468 (signed by Craig Readhead and 
undated ‘2016’);

• Form 12 Surrender re Mining Lease 30/253 
(signed by Craig Readhead and undated 
‘2016’);

• Transfer Form 23 re Exploration Licence 
30/468 (signed by Craig Readhead and 
undated ‘2016’);

• Transfer Form 23 re Mining Lease 30/253 
(signed by Craig Readhead and undated 
‘2016’).

1.07.16 133-141

2.28 Copy of email from Andrew Jones to Stuart House 
(redacted for legal professional privilege)

16.07.16 142- 145

2.29 Copy of email chain, the most recent email being 
from Jacqui Ly to Andrew Jones and Craig 
Readhead RE: TasEx-Carnegie Payment and 
attachments:

• Copy of undated Form 22 Withdrawal re 
Exploration Licence 30/468 (signed by 
Carnegie)

• Copy of undated Form 22 Withdrawal re 
Mining Lease 30/253 (signed by Carnegie)

23.08.16 
(3:33pm)- 
(9:28pm)

146- 161
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• Copy of undated Form 12 Surrender re 
Exploration Licence 30/468 (signed by 
Carnegie)

• Copy of undated Form 12 Surrender re 
Mining Lease 30/253 (signed by Carnegie)

• Copy of undated Form 23 Transfer re 
Exploration Licence 30/468 (signed by 
Carnegie)

• Copy of undated Form 23 Transfer re Mining 
Lease 30/253 (signed by Carnegie)

• Email dated 23.08.16 (3:29pm) from 
 to Jacqui Ly re 

“Receival of Tenement Withdrawal: MT- 
110010717619-NP -Please do not reply to this 
email” and attached “Tenement 
Withdrawal.pdf’ (dealing number 492771)

mtol@dmp.wa.gov.au

• Email dated 23.08.16 (3:29pm) from 
 to Jacqui Ly re 

“Receival of Tenement Withdrawal: MT- 
110010717619-NP -Please do not reply to this 
email” and attached “Tenement 
Withdrawal.pdf” (dealing number 492772)

mtol@dmp.wa.gov.au

• Email dated 23.08.16 (3:29pm) from
mtol@dmp.wa.gov.au to Jacqui Ly re 
“Receival of Tenement Withdrawal: MT- 
110010717619-NP -Please do not reply to this 
email” and attached “Tenement
Withdrawal.pdf’ (dealing number 492773)

2.30 Copy of email chain, the most recent email being 
from Andrew Jones to Craig Readhead and others 
RE: Invoice for second payment as per the deed 
between Carnegie Gold and TasEx and attachment 
“TasEx Invoice_Carnegie_April.pdf”

5.04.17
(10:08pm)

162-163

2.31 Copy of email from Andrew Jones to Craig 
Readhead, copy to Stuart House RE: Carnegie and 
TasEx and attachment “Agt, Deed TasEx 
E30_468Mar2016_Signed.pdf”

16.05.17
(8:36pm)

164-168

2.32 Copy of email chain, the most recent email being 
from Andrew Jones to Craig Readhead, copied to 
Stuart House RE: Carnegie and TasEx and 
attachment “Agt, Deed TasEx
E30_468Mar2016_Signed.pdf”

24.05.17
(8:14pm)

16.05.17
(8:36pm)

169- 174
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2.33 Copy of bundle of documents from the Department 
of Mines including:

• copy of record of lodgement of caveat number 
506391 against M30/253 on 16.05.17;

• copy of record of lodgement of caveat number 
506390 against E30/468 on 16.05.17;

• Tax Invoice for lodgement of caveats dated 
16.05.17.

16.05.17 175-177

2.34 Copy of Caveat Form 24 against E30/468 16.05.17 178

2.35 Copy of Caveat Form 24 against M30/253 16.05.17 179

2.36 Copy of letter from Department of Mines to Tasex 
re Caveats 506390 and 506391 affecting 
exploration licence 30/468 and Mining Lease 
30/253

18.05.17 180

2.37 Copy of email from Craig Readhead to Stuart 
House, copied to Andrew Jones

22.06.17
(4:46pm)

181

2.38 Copy of email chain, most recent email being from 
Craig Readhead to Stuart House, copied to Andrew 
Jones

26.06.17
(11:25am)

182- 183

2.39 Copy of email chain, the most recent email being 
from Craig Readhead to Stuart House, copied to 
Andrew Jones and Michael Fotios

27.06.17
(2:55pm)

182- 186

2.40 Copy of email chain, most recent email being from 
Stuart House to Craig Readhead, copied to Andrew 
Jones

27.06.17
(3:18pm)

187- 189

2.41 Copy of email chain, the most recent email being 
from Craig Readhead to Stuart House, copy to 
Andrew Jones and Michael Fotios RE: TasEx and 
Carnegie Gold Pty Ltd

28.06.17
(12:17pm)

22.06.17
(4:46pm)

190- 192

2.42 Copy of email chain, the most recent email being 
from Damian Molony to Craig Readhead

18.10.17
(11:59am)

193-194

2.43 Copy of email from Damian Molony to Craig 
Readhead

26.10.17
(11:01am)

195

2.44 Copy of email from Accounts Eastern Goldfields 
to andrew@tasex.com.au Subject: Tasex 
Remittance and attachments:

7.10.18 
(9:17pm)

196- 199
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• NAB Beneficiary Advice dated 5.10.18 to 
Tasex from Carnegie Gold for $82,500;

• Letter from Eastern Goldfields to Tasex dated 
5.10.18

2.45 Copy of email from Accounts Eastern Goldfields 
to andrew@tasex.com.au Subject: Tasex
Remittance and attachments:

• NAB Beneficiary Advice dated 5.10.18 to 
Tasex from Carnegie Gold for $82,500;

• Letter from Eastern Goldfields to Tasex dated 
5.10.18

7.10.18
(10.30pm)

200-203

2.46 Copy of email dated 10.10.18 and letter dated
9.10.18 from Armeli & Molony Lawyers to Gilbert 
+ Tobin

09.10.18

10.10.18

204-206

2.47 Copy of email from Accounts Eastern Goldfields 
to Andrew Jones and attachments:

• letter Eastern Goldfields Ltd to Tasex;

• NAB Beneficiary Advice dated 5.10.18 to 
Tasex from Carnegie Gold for $82,500

10.10.18 207-214

2.48 Copy of redacted application for extension of 
term/renewal of a Mining Tenement for E30/337

16.09.13 215-222

2.49 Copy of a letter from Executive Director of 
Mineral Titles Division to Carnegie Gold Pty Ltd 
advising of the refusal of extension of term for 
E30/337

24.01.14 221-230

2.50 Copy of email chain, the most recent email being 
from Andrew Jones to Andrew Czerw, copy to 
Jacqui Ly RE: Tasex v Carnegie Gold - 
negotiations and attachments entitled:

(a) “R Williams Invoice Carnegie 
_May_2016.pdf’ dated 10.05.16; and

(b) “TasEx Invoice_ Carnegie May 2016” 
dated 10.05.16

11.05.16
(8:47pm)

11.05.16
(6:21am)

231 -233

2.51 Copy of email chain, the most recent email being 
from Andrew Jones to Andrew Czerw, copy to 
Jacqui Ly RE: Tasex v Carnegie Gold - 
negotiations

19.05.16
(7:52pm)

11.05.16
(6:21am)

234

2.52 Copy of email chain, the most recent email being 
from Andrew Czerw to Andrew Jones, copy to

16.06.16
(3:37pm)

235-236
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Jacqui Ly RE: Tasex v Carnegie Gold - 
negotiations 11.05.16

(6:21am)

2.53 Copy of email chain, the most recent email being 
from Andrew Jones to Andrew Czerw, copy to 
Jacqui Ly RE: Tasex v Carnegie Gold - 
negotiations

17.06.16
(2:13pm)

11.05.16
(6:21am)

237-238

2.54 Copy of email chain, the most recent email being 
from Craig Readhead to andrew@tasex.com.au; 
catherine@tasex.com.au, copy to Jacqui Ly and 
Andrew Czerw RE: E30/457 Sunraysia

29.06.16
(11:50am)

22.06.16
(10:40am)

239-240

2.55 Copy of email chain, the most recent email being 
from Craig Readhead to Catherine Turnbull, copy 
to Jacqui Ly,
andrew.czerw@easterngoldfields.com.au; Andrew 
Jones RE: E30/457 Sunraysia

30.06.16
(2:27pm)

22.06.16
(10:40am)

241 -243

2.56 Copy of email chain, the most recent email being 
from Craig Readhead to Andrew Jones, copy to 
Catherine Turnbull and Stuart House RE: TasEx- 
Carnegie Payment

20.07.16
(3:05pm)

11.07.16
(9:28pm)

244-246

2.57 Copy of an email chain, the most recent being from 
Sharon Tan to Jacqui Ly and attachments

6.08.16 
(2:24pm)

247-250

2.58 Copy of email chain, the most recent email being 
from Andrew Jones to Craig Readhead, copy to 
Jacqui Ly RE: TasEx-Carnegie Payment

18.08.16
(8:28pm)

11.07.16
(9:28pm)

251-254

2.59 Copy of letter of demand from Kings Park 
Corporate Lawyers to Craig Readhead of Carnegie

7.06.17 255-256

2.60 Copy of letter from Gilbert + Tobin to Armeli & 
Molony Lawyers

20.03.18 257-259

2.61 Copy of letter from Armeli & Molony Lawyers to 
Gilbert + Tobin

29.03.18 260-263

2.62 Copy of letter from Gilbert + Tobin to Armeli & 
Molony Lawyers

9.04.18 264-265

2.63 Copy of email from Accounts Eastern Goldfields 
to andrew@tasex.com.au Subject: Tasex 
Remittance and attachments:

7.10.18 
(10:30pm)

266 - 269
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• NAB Beneficiary Advice dated 5.10.18 to 
Tasex from Carnegie Gold for $82,500;

• Letter from Eastern Goldfields to Tasex dated 
5.10.18

2.64 Copy email dated 10.10.18 and letter dated 9.10.18 
from Armeli & Molony Lawyers to Gilbert + 
Tobin

09.10.18

10.10.18

270 - 272

2.65 Copy of email Armeli & Molony Lawyers to 
Gilbert + Tobin and attached letter from Eastern 
Goldfields to Plaintiff

11.10.18 273 - 274

2.66 Copy letter from Gilbert + Tobin to Armeli & 
Molony Lawyers

11.10.18 275

2.67 Copy letter from Gilbert + Tobin to Armeli & 
Molony Lawyers

24.12.20 276

2.68 Copy of letter from Armeli & Molony Lawyers to 
Gilbert + Tobin

22.01.21 277-278

2.69 Copy of Quick Appraisal for E30/468 14.04.21 279-293

2.70 Copy of Quick Appraisal for M30/253 14.04.21 294-298

2.71 ASIC current and historical company extract for
Tasex Geological Services Pty Ltd ACN 129 133 
615

8.11.21 299-309

2.72 ASIC current and historical company extract for
Carnegie Gold Pty Ltd ACN 117 116 097

8.11.21 310-338

2.73 ASIC current and historical company extract for 
Eastern Goldfields Limited (now Ora Banda 
Mining Ltd) ACN 100 038 266

8.11.21 339-506

2.74 ASIC current and historical company extract for 
Whitestone Minerals Pty Ltd ACN 136 481 877

9.11.21 507-525

2.75 Signed costs agreement between Tasex and Armeli 
& Molony Lawyers

15.08.17 526 - 542

2.76 Statement of invoices issued by Armeli & Molony 
Lawyers to Tasex

10.11.21 543- 552

2.77 Copy of deed dated 8 May 2016 between Carnegie 
Gold and Tasex Geological

08.05.16 553- 556
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2.78 Copy of tenements search of DMIRS’ register for 
E30/457

10.04.21 557-560

2.79 Copy of tenements search of DMIRS’ register for 
E30/463

14.04.21 561-564

2.80 Copy of tenements search of DMIRS’ register for 
E30/464

30.06.14 565-568

2.81 Copy of tenements search of DMIRS’ register for 
E30/468

23.06.21 569-578

2.82 Copy of tenements search of DMIRS’ register for 
M30/253

23.06.21 579-588

2.83 Copy of tenements search of DMIRS’ register for 
E30/337

17.09.21 589-595

2.84 Copy of map depicting tenement boundaries of 
E30/337 as at 22 January 2014, being the date that 
the tenement expired, prepared by Ms Ly on 
17 September 2021 using ArcMap

17.09.21 596

2.85 Copy of map depicting tenement boundaries of 
application for E30/457 as at 24 January 2014, 
being the date that the tenement application was 
lodged, prepared by Ms Ly on 17 September 2021 
using ArcMap

17.09.21 597

2.86 Copy of map depicting tenement boundaries of 
application for E30/463 as at 13 May 2014, being 
the date that the tenement application was lodged, 
prepared by Ms Ly on 17 September 2021 using 
ArcMap

17.09.21 598

2.87 Copy of map depicting tenement boundaries of the 
application for E30/464 as at 30 June 2014, being 
the date that the tenement was lodged, prepared by 
Ms Ly on 17 September 2021 using ArcMap

17.09.21 599

2.88 Copy of map depicting tenement boundaries of the 
application for M30/253 as at 6 August 2014, being 
the date that the ground the subject of M30/253 
was marked out, prepared by Ms Ly on 
17 September 2021 using ArcMap

17.09.21 600

2.89 Copy of map depicting tenement boundaries of the 
application for E30/468 as at 8 December 2014, 
being the date that the application was lodged at

17.09.21 601
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DM IRS, prepared by Ms Ly on 17 September 2021 
using ArcMap

2.90 Copy of a map depicting the tenement boundaries 
of the application for each of E30/457, E30/463, 
E30/464, M30/253 and E30/468 as at 8 May 2016, 
being the date of the deed between Tasex 
Geological and Carnegie Gold, prepared by Ms Ly 
on 17 September 2021 using ArcMap

17.09.21 602

2.91 Copy of a map depicting the tenement boundaries 
of E30/468 as at 24 February 2017, prepared by 
Ms Ly on 17 September 2021 using ArcMap

17.09.21 603

2.92 Copy of a map depicting the tenement boundaries 
of both E30/468 and M30/253 as at 3 March 2017, 
prepared by Ms Ly on 17 September 2021 using 
ArcMap

17.09.21 604

2.93 Copy of map depicting tenement boundaries of the 
applications for both E30/468 and M30/253 as at 
8 December 2014, prepared by Ms Ly on 
17 September 2021 using ArcMap

17.09.21 605

57) Exhibit 3 was also tendered by consent, and was a letter dated 12 November 2021, 

from the Respondent’s solicitors to the Court. That letter merely corrected a 

number of errors in some of the other documentation and was not controversial.

58) No witnesses were called by either party. In the Respondent’s opening, there was 

a reference to Jones v Dunkel [1959] HCA 8; (1959) 101 CLR 298 by the 

Respondent, in respect of the absence of Mr Jones (the director of the Plaintiff) 

from the witness box.

59) That was not pressed with any real vigour, and ultimately, was immaterial to the 

Respondent’s case, which in the end was of a largely legal nature.

60) In truth, on my observation there were witnesses who might have been called by 

both sides, who might well have had relevant evidence to give which might have 

impacted materially on the outcome of the matter. In this respect, I am referring to 

Mr Jones for the Plaintiff and Mr House, seemingly the solicitor for the Plaintiff, 
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and for the Respondent, Mr Readhead (a director, and seemingly in house counsel 

for the Respondent).

61) However, as neither party pressed the issue, and neither party called any witnesses, 

I make no inferential Jones v Dunkel[1959] HCA 8; (1959) 101 CLR 298 findings 

at all.

62) With the benefit of hindsight (and this is no criticism of the parties, as the 

management of the evidence proceeded largely according to my design), it 

transpired that the vast bulk of the documentation tendered through Exhibit 2 was 

largely unnecessary to consider, given much of it was simply confirmatory of the 

content of the SOAF.

63) As a result, and whilst I have considered and reviewed all of the documentary 

material tendered, I have in these reasons only referred expressly to documentation 

which I considered was material to matters in issue and or to my reasons.

64) Both parties filed extensive written submissions, which, given the nature of the 

matters in dispute, were of considerable assistance to me, though only to a point.

65) That point was of course the need for me to determine which of the diametrically 

opposed points of view on nearly every legal aspect of the task of construction of 

the Deed, and the consequences following that construction, was preferable.

66) There was very little common legal ground.

67) On one view, the dispute might be said to have been of a relatively narrow 

compass, being a construction exercise arising from a Deed involving when all 

said and done, a payment of $150,000.00 between two parties, half of which had 

been paid prior to the commencement of proceedings, and (on one view) all of it 

prior to the hearing before me.

68) Somewhat curiously (to me at least), the value of the underlying tenements in 

dispute were not the subject of evidence before me.
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69) What was the subject of evidence before me, was that the Plaintiff appeared to 

have expended some $375,775.23 in costs prior to the date of the hearing.

70) Given the steadfast manner with which both sides of the dispute have held to their 

respective positions, and the self-evident costs incurred at trial (both parties 

appeared by way of Senior Counsel with junior, and multiple instructors), an 

inference may be drawn that the value arising from control of the tenement areas 

in question was considered by the parties to be worth the candle.

Jurisdictional Issues

71) No dispute was engaged on jurisdiction, and I am satisfied, that the subject matter 

of the dispute, being the interpretation of the terms, duties and obligations arising 

from the Deed dealing with mining tenements, properly fall into the jurisdiction of 

the Warden, principally as a result of the operation of sections 132(l)(b) and 

132(l)(e) of the Act.

72) As indicated above, in addition to the claim, the Respondent issued a 

Counterclaim, seeking declaratory relief as to its (alleged) entitlement to an equity 

of redemption. That too falls into the jurisdiction of the Warden.

The Terms of the Deed

73) As indicated above, the complete Deed, for ease of reference, is set out in Schedule

1.

74) The pertinent parts of the Deed to the dispute, which received direct attention in 

the hearing of this matter are the subject of specific review later in these reasons.

75) Relevantly, I have indicated that the Deed required two payments by the 

Respondent to the Plaintiff. The first payment was made on 26th of July 2016 (the 

First Payment). The second payment was due on 8th of May 2017, and was made 

on 5th of October 2018 (the Second Payment).

Carnegie and Tasex (No 3) 2022 WAWC I
Page 24



|2022] WAWC 1

The Plaintiffs case

76) In broad terms, the Plaintiffs case was put on the basis set out below.

77) It seeks orders for the delivery up of certain tenement documentation, which it says 

it is entitled to receive pursuant to the operation of sections 8(a), (b) and (c) of the 

Deed, as of right following the default of the Respondent in making the Second 

Payment on time.

78) As indicated above, that tenement documentation, if actioned, would have the 

effect of compelling the Respondent to surrender it’s then existing tenement 

position, thereby permitting the Plaintiff to advance new applications in their stead.

79) The Plaintiff submits the Deed should be construed as a contract created to regulate 

a priority dispute involving mining tenements, and not as an agreement involving 

a secured payment as the primary obligation to dispose of a dispute.

80) As part of that claim, the Plaintiff says I ought to properly construe the Deed as 

containing no equitable mortgage at all in clause 8, and that as a result there is no 

capacity for the Respondent to claim an Equity of Redemption at all.

81) I understood that this argument to be based on a submission that there was no 

property in existence at the time of the Deed, which was able to properly be the 

subject of the alleged security, and so as a matter of law, an equitable mortgage 

could not be supported by the Deed.

82) In this respect, the Plaintiff appeared to only attack what was referred to as the 

legal effect of the chapeau of clause 8, whilst seeking to leave undisturbed the 

balance of clause 8, which contained consequential rights flowing from a breach 

by the Respondent of the covenant to make the Second Payment on time by way 

of clause 3(a).

83) As part of this primary argument by the Plaintiff, it was contended by the Plaintiff 

(though not expressly raised by the Respondent) that there may be a basis to grant 

relief against forfeiture (as distinct from an equity of redemption), however it was 
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submitted that such relief ought not be granted, as the Respondent is not able to 

demonstrate any unconscionable conduct by the Plaintiff.

84) That unconscionability is said to be a requirement of the law in respect of the 

doctrine of relief against forfeitures.

85) In the alternative, the Plaintiff submits that if the proper construction of clause 8 

includes the presence and legal capacity to ground an equitable mortgage, that such 

a mortgage has been egregiously breached, and that there ought to be no 

redemption.

86) The basis for the submission that I ought not grant an equity of redemption if I find 

there to be a mortgage, is that the Plaintiff submits that similar to the doctrine of 

relief against forfeiture, there is a requirement for the Respondent to show 

unconscionable conduct on the part of the Plaintiff.

87) That latter proposition, to succeed, required me, in turn, to accept a submission 

involving a rather complex argument associated with the Court hierarchy, and what 

appeared to be an invitation to embark upon the formulation and statement of‘new’ 

principles for Western Australia in respect of the broader doctrine of the equity of 

redemption and the operation of the associated doctrine of clogs on the equity.

88) Finally, it is said by the Plaintiff that were I to find a mortgage exists, and grant a 

redemption, that that redemption ought include (as a matter of equity), a number 

of conditions, including that the Respondent ought indemnify the Plaintiff for the 

costs of enforcement up to and including the date of 16 November 2021, as it was 

not until that date that an unequivocal offer of redemption was made by the 

Respondent.

89) A trust claim was raised by the Plaintiff on the pleadings, however was abandoned 

prior to trial.

90) The Plaintiff disavowed any right to retain the sum of money which the 

Respondent relied upon as the Second Payment.
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91) On the Plaintiffs case, the Plaintiff was entitled, seemingly as of right, to retain 

the First Payment made, which was half of the total sum to be paid pursuant to the 

Deed.

92) No claim for damages was advanced at all by the Plaintiff.

The Respondent’s Case

93) The position put by the Respondent was somewhat less complex in totality, though 

was also multifaceted. In broad terms it may be summarised as set out below.

94) It was submitted by the Respondent that whilst the Deed was entered into to resolve 

a dispute arising from contested control of mining tenements, it was submitted that 

it should be construed as being a Deed involving a secured payment as the 

mechanism for the resolution, with that secured payment, and its predecessor being 

the primary events arising from the Deed, with no ongoing consequences.

95) On its plain reading, Clause 8 of the Deed (and read as a whole with the balance 

of the Deed) ought to be construed as creating an equitable mortgage with all of 

the attendant rights available in equity. One of those rights is the availability of an 

equitable redemption on default.

96) The response squarely rested on the doctrine of equitable redemption. I did not 

understand it to be put by the Respondent that it was entitled to a relief against 

forfeiture, nor was one sought.

97) The Respondent’s position was that there was no legal requirement to demonstrate 

unconscionability on the part of the Plaintiff as a precondition for the grant of an 

equitable redemption.

98) The Respondent accepts it was in default on the Second Payment at the time it was 

due (being 8 May 2017), and for a considerable period afterwards. It was not until 

5 October 2018 that the Second Payment was made, with these proceedings 

commenced on 17 August 2017.

Carnegie and Tasex (No 3) 2022 WAWC I
Page 27



[2022] WAWC 1

99) The Respondents first position to address its default is that it had redeemed the 

mortgage as at 5 October 2018, as the only sum secured was the Second Payment, 

which was paid on that date. This was the position which formed the basis of the 

Counterclaim.

100) Alternatively, if the Respondent had not redeemed the mortgage in full by making 

the 5 October 2018 payment, it was ready willing and able to do so, as at 5 October 

2018, and was prepared to submit to appropriate redemption conditions.

101) The appropriate redemption conditions were accepted as being able to be 

determined by the Court as what was reasonable in the circumstances.

102) In the further alternative, if the Respondent has not redeemed the mortgage in full 

by the 5 October 2018 payment, it was ready willing and able to do so, as at a date 

to be determined by me on the evidence, and will submit to appropriate redemption 

conditions.

103) In the further additional alternative, in the event that I accepted the argument of 

the Plaintiff, that in effect there was no equitable mortgage as a result of the legal 

impermissibility argument, then the whole of clause 8 must fail, not merely the 

chapeau, meaning the Plaintiff would have no consequential rights to enforce at 

all, and its case must fail as a result.

104) It was also put in the second further additional alternative event that if I accepted 

the argument of the Plaintiff, that in effect there was no equitable mortgage as a 

result of the legal impossibility of same, but that only the chapeau falls, then the 

remaining relevant parts of clause 8 and 10 of the Deed providing for the return to 

the Plaintiff of the documentation in question, were void as a penalty and could be 

of no effect.

105) A laches defence was advanced by the Respondent, though was not pressed with 

vigour, save really (as I understood it) in respect of the issue of the consideration 

of the conditions of redemption, were one to be granted.
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106) On the Respondent’s case, and in effect by default, as it was not the subject of any 

submissions at all, the First Payment as it was referred to, was entitled to be 

retained by the Plaintiff.

107) Properly understood in light of the Respondent’s case, the First Payment sum 

forms part of the overall Deed sum, which would be payable on the performance 

by it of its obligations arising from the Deed.

108) It follows that in the event the Respondent sought an equity of redemption, it must 

be accepted the First Payment was retainable by the Plaintiff as part of the 

Respondent’s performance.

109) On the Respondent’s case, the Second Payment as it was referred to, was also 

entitled to be retained by the Plaintiff.

110) It may be gathered from the above overview that while the factual matters were 

generally not in significant dispute, the legal effect of the Deed in context of the 

facts was hotly contested, as were the consequences of the determined legal effect 

(whatever that might be).

Evidence

111) Save for the material referred to above, no additional evidence from either side 

was led. This left me in the position of construing from the documentary evidence 

the factual position, without the benefit of any cross examination.

112) As a result, I informed both parties during the course of the hearing that I would 

approach such evidence (the documents) in an exercise of simply seeking to give 

the meaning able to be attributed on the plain reading of the documents in the 

context of the agreed facts. Both Senior Counsel agreed that such an approach was 

appropriate.
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Remaining Factual Matters in Dispute

113) At one point in the hearing it was put by Senior Counsel for the Plaintiff the 

lateness of the Second Payment was wilful . This submission was in the context of 

a discussion about the application of the doctrines of equitable redemption and 

clogs in Australia.

1

114) The difficulty with the submission was there was a lack of evidence in support of 

it.

115) In the circumstances, following a challenge as to the need to identify the 

evidentiary basis of the submission, it was not further pressed.

116) Given the nature of the evidence presented, I make no finding as to the reason for 

the non-payment of the Second Payment on the due date, as there was an 

insufficient evidentiary basis to come to a view that it arose from a wilful decision 

not to pay on time, or alternatively, occurred because of an inability to pay on time.

117) When all of the relevant evidence available on this issue is considered, both 

inferences are, in my view, equally open, and it is not appropriate to elect one as 

more preferable than the other without any additional basis for doing so.

118) My finding is simply that the payment was late, and I am really none the wiser as 

to why that occurred.

119) In my view, the distinction is somewhat important, as a determination that the 

Respondent had decided deliberately not to pay even though it had means (because 

perhaps hypothetically, the Respondent {more properly its officers} held some 

latent belief that it ought not to have had to pay, given what may have been 

regarded by them, as the opportunistic behaviour of the Plaintiff), might well have 

impacted upon the appropriateness of the grant of an equity of redemption.

1 TSp 188 -189
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120) As indicated though, in my view there was an insufficient evidentiary basis to 

support that underlying proposition.

121) Given my determination, the only other factual matter requiring detailed 

consideration was the finding required in respect of when the Respondent’s offer 

to redeem the mortgage became unequivocal.

122) For the reasons set out below at [418 - 448], I find that the first date upon which 

an unequivocal offer of redemption was made was 24 December 2020, by letter 

from the Respondent’s solicitor of that date.

Legal Matters to be determined

123) The Plaints took final form in the Further Amended Statement of Claim dated 2 

October 2020.

124) The Respondent relied upon a position outlined in the Substituted Further Re- 

Amended Defence and Counterclaim, dated 4 March 2021.

125) The Plaintiff also relied upon an Amended Reply and Defence to Counterclaim 

dated 14 May 2021.

126) On my consideration of the pleadings and in hearing the matter, the legal issues at 

large in the dispute, in my respectful view, are largely summarised in paragraph 

4A of the Substituted Further Re-Amended Defence and Counterclaim, and 

paragraph 10A of the Amended Reply and Defence to Counterclaim.

127) Those pleadings gave rise to the key issue in dispute in this matter, which in my 

view, were determinative of the outcome.

128) In broad terms, considered in this way, the dispute may in my view be distilled 

into the following questions:

a) Did clause 8 of the Deed create an equitable mortgage?
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b) If it did not, do the consequential provisions of clause 8(a) - (c) survive and 

compel the surrender of documentation which relevantly, would result in the 

Plaintiff taking control of the disputed tenements?

c) If clause 8 does create an equitable mortgage, what are the consequences of 

that in the circumstances of the case?

129) In my view the answers to the above questions are:

a) Yes;

b) It is unnecessary to answer, but no;

c) The Respondent is entitled to redeem its equitable mortgage upon meeting 

certain conditions, following which its defaults are cured.

130) My reasons below seek to set out and explain in more detail the basis for my view 

expressed above.

The Construal of the Deed

131) At the heart of this dispute is the exercise required to construe the Deed.

132) In Chevron (TAPL) Pty Ltd v Pilbara Iron Company (Services) Pty Ltd [2021] 

WASCA 193 (17 November 2021) (Chevron), the Court of Appeal (Quinlan CJ, 

Murphy, Beech JJA) made the following directly applicable statement in respect 

of the task at hand; per curiam at [126],

a) [126] Because a question of construction is one of law, there is only one true 
construction, and the task of this court in an appeal on a question of construction 
is to determine for itself the proper construction of the instrument. [87]

b) [127] The principles applicable to the construction of written contracts established 
by decisions of the High Court are well known. They were outlined in Black Box- 
Control v TerraVision[88] and in Sino Iron Pty Ltd v Mineralogy/ Pty Ltd.[89] By 
way of summary:
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i) (1) The construe! ion of a contract involves a determination of the meaning of 
the words of the contract by reference to its text, context and purpose. The 
starting point for the proper construction of a clause is the language used in 
the clause. In particular, one starts by identifying the possible meanings that 
the words chosen by the parties can bear.

ii) (2) Ascertaining the meaning of terms in an instrument requires a 
determination of what a reasonable person would have understood those 
terms to mean. That inquiry will require consideration of the language used 
by the parties in the contract, the circumstances addressed by the contract, 
and the commercial purpose or objects to be secured by the contract.

iii) (3) The instrument must be read as a whole. A construction that makes the 
various parts of an instrument harmonious is preferable. If possible, each 
part of an instrument should be construed to have some operation.

iv) (4) The general principle applicable to the construction of commercial 
contracts is that they should be given a businesslike interpretation. Absent a 
contrary intention, the court approaches such contracts on the basis that the 
parties intended to produce a result which makes commercial sense. This 
requires that the construction placed on the term or terms in question is 
consistent with the commercial object of the agreement. However, it must also 
be borne in mind that business common sense may be a topic on which minds 
may differ.

133) The Deed in question, in the usual manner, is broken up into a number of parts. In 

undertaking the exercise of construal, both parties analysed the terms of the Deed 

in detailed written and oral submissions.

134) In considering the submissions made, I respectfully seek to adopt the guidance 

from the Court of Appeal referred to above from Chevron, and endeavour to 

approach my task in the same fashion.

135) The following analysis ought to be read in conjunction with the words of the Deed, 

as set out in Schedule 1.

136) I do not undertake the complete step by step exercise for all of the provisions of 

the Deed, rather only those where I considered the meaning of the words used in 

the clauses is in real dispute, or are otherwise material to the exercise of construal.
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The Recitals to the Deed.

137) In the ordinary course, the recitals to a deed must be read as being subordinate to 

the operative part, though there is a degree of scope to call the recitals in aid, in 

circumstances where the content of the operative part of a deed may be doubtful; 

Orr v Mitchell [1893] AC 238 per Lord MacNaghton at 254.

138) The Plaintiff made submissions in opening that the recitals to the Deed did not 

refer to the existence of the equitable mortgage.

139) The submission was developed to suggest that the terms of the recitals 

demonstrated the intent of the parties to craft an agreement in the mariner I have 

described above in [38 - 42].

140) Particular emphasis was placed by the Plaintiff on the content of Recital F, which 

was said to be a clear statement of the purpose and object of the overall transaction.

141) In my view, having regard to the content of the recitals, it is my opinion that they 

operate, and are able to be read in terms of the words as they drafted.

142) There is nothing complex in the drafting of them, and they provide, in classical 

fashion, a broad outline of the purpose of the Deed.

143) Where there is possibility of some dispute, is the emphasis both parties place on 

Recital F, which reads:

a) The parties have agreed to settle all outstanding issues between them upon the 
terms set out in this deed.

144) In my view, there is no magic in this particular recital. It is a broad statement, 

illustrating by implication the fact of a dispute, without stating the detail of it, and 

then referencing the balance of the Deed as setting out the terms of the resolution.

a) Step one — the possible meanings

i) A plain reading of the language in the recital suggests the conclusion 

expressed immediately above, namely, that the broad description of the 
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dispute between the parties was subordinate to the balance of the terms 

of the Deed. This was the position taken by the Respondent.

ii) The Plaintiff did not clearly articulate a different view, rather sought to 

emphasise that the absence of the reference to an equitable mortgage in 

the recitals provided support for the overall contention of the Plaintiff 

that there was no equitable mortgage contained within the Deed.

iii) As a result, in my view in truth, there was no real dispute as to the 

position of the parties as to the meaning of the words in the Recital. 

With respect, that is not surprising, given the words cannot really be 

made to mean anything other than what they say.

iv) There is an issue though, in terms of the submission made by the 

Plaintiff, which I understood to be that the absence of the reference to 

an equitable mortgage from the recitals, supported the contention that 

there was not one to be found in the balance of the Deed.

b) Step two - What would a reasonable person understand the words to mean

i) It is difficult to come to a view that a reasonable person reading the 

words contained in the Recitals, would come to understand them to 

mean anything other than what they say on a plain reading.

ii) In my view, that is consistent with the construction advanced by the 

Respondent.

iii) Relevantly, in my view, Recital F cannot be understood by a reasonable 

person as meaning anything other than the subsequent portions of the 

Deed set out the terms upon which the parties had agreed to resolve 

their dispute. Necessarily, it would be understood as inviting reference 

to the balance of the Deed to ascertain those terms.
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iv) The absence of the reference to an equitable mortgage from the recitals 

would not, in my opinion, be considered by a reasonable person to 

preclude the existence of one from the balance of the Deed.

c) Step three — reading the instrument as a whole

i) Read as a whole, and reading the words in a manner consistent with 

what the Respondent contends, creates more coherency and consistency 

through the balance of the Deed, if the recitals are understood as a broad 

statement of the context within which the Deed operates, rather than a 

strict statement as to the terms of the agreement reached.

ii) Again, it is difficult to come to a different view.

d) Step fo ur - a b usiness like interpretation

i) There can be no dispute that the Respondent’s contention in respect of 

the Recitals is consistent with a business like interpretation. The parties 

used plain words, articulating the fact of a dispute and the fact of its 

resolution upon the terms set out in the operative part.

ii) Again, no real alternative construction was advanced by the Plaintiff, 

rather only that the absence of the reference to an equitable mortgage 

from the recitals should inform my construction of the balance of the 

Deed, supported the Plaintiffs overall view.

e) Concluding remarks

i) As indicated, there is an issue, in terms of the submission made by the 

Plaintiff, which I understood to be that the absence of the reference to 

an equitable mortgage from the recitals, supported the contention that 

there was not one to be found in the Deed as construed.
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ii) In a fashion, I understood that to be a submission that the operative part 

of the Deed, might be able to be read and governed subject to the terms 

of the recitals.

iii) I do not accept that submission. Whilst as indicated I accept there is a 

degree of scope for drawing on recitals to assist in understanding 

ambiguity or contextual difficulty in the operative part of a deed, I do 

not consider that scope extends to reading the operative part of a deed 

strictly in accordance with the terms of the recitals, in the manner 

sought to be advanced.

iv) In this respect, the following passage from Mercanti v Mercanti [2016]

WASCA 206 (22 December 2016), is apt, per Buss P at [117]:

I. 117 Recitals are separate and distinct from the operative part 
o f a deed. If the provisions of the operative part are clear, it is 
not permissible to refer to the recitals to contradict or modify 
the clear meaning of the operative part. See Chacmol Holdings 
Pty Ltd v Handberg [2005] FCAFC 40; (2005) 215 ALR 
748 [38] - [50] (Tamberlin J; North & Dowsett J J relevantly 
agreeing). If however, the operative part is unclear, the recitals 
may be referred to for the purpose of ascertaining the intention 
of the parties as expressed in the operative part. See Ellis v 
Dariush-Far [2007] QCA 398; (2007) 242 ALR 635 [18] 
(Keane JA; Williams JA & Daubney J agreeing). See also, in 
relation to the use of recitals in the construction of a 
deed, Franklins Pty Ltd v Metcash Trading Ltd [2009] NSWCA 
407; (2009) 76NSWLR 603 [379] - [390] (Campbell JA; Allsop 
P & Giles JA relevantly agreeing).

v) For reasons which are set out through the balance of these reasons, I do 

not consider there is such ambiguity in the drafting of the Deed so as to 

result in a circumstance where the operative part of the Deed ought be 

read specifically to exclude the existence of an equitable mortgage, as 

a result of its absence from the recitals.

vi) The final point to note is to place appropriate emphasis upon the last 

part of Recital F, which, in my view, precludes any possibility of an 

argument to suggest the operative part of the Deed ought to be construed 
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strictly in accordance with the recitals. In my view, the opposite 

conclusion is appropriate; the recitals are subordinate to the operative 

part.

Clause 3(a)

145) This is the operative part of the Deed giving rise to the obligation to make the 

Second Payment on a definable date. There is no dispute as to the meaning of the 

clause, and both parties accept that it creates an obligation in its terms for the 

Respondent to make a payment to the Plaintiff on or by 8 May 2017.

146) The only point of possible difficulty arises in the construction of the chapeau of 

clause 3, referring to "subject to clause 1”. Neither party however contended that 

the precondition to the operation of the obligations arising from clause 3(a) or 3(b), 

was other than the completion of the obligations contained in clause 1, which were 

performed by both parties.

Clause 3(b)

147) Similarly to clause 3(a), it is not in significant dispute that this clause created an 

obligation upon the Respondent to action the withdrawal of some specific 

tenement applications.

148) Where there was a dispute, was that the Respondent advanced a case to say that it 

had in fact complied with the requirements of clause 3(b) by acting in a manner 

which was consistent with the overarching obligation in 3(b), rather than in strict 

compliance with them.

149) Relevantly, it was submitted that there was no difference in the position taken as 

to the meaning of the words used in the clause, rather only whether the obligation 

had been met in substance.

150) As I understood the submission of the Plaintiff, it was that because the relevant 

tenement application required to be withdrawn had been granted, and thereby 

altering the nature of the subject matter from that which had been plainly identified 
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in the Deed, that the Respondent’s obligations arising from 3(b) could not now be 

met.

151) In broad terms this issue remained relevant in the Plaintiffs submission, in that the 

failure to strictly adhere to the obligation created was said to preclude the grant of 

an equity of redemption, should one be considered to be otherwise appropriate.

152) The Respondent’s submission in response was that the security in question, for the 

provision of the Second Payment, had not been diminished in any way. Further, 

the Respondent expressly accepted that Plaintiff retained the capacity to obtain the 

relief sought (the transference of the relevant tenement in an unfettered fashion), 

subject to a consideration of the rights associated with the claim for equitable 

redemption .2

153) I accept the Respondent’s submission in this respect. Addressed in this manner, in 

my opinion nothing further falls for consideration in respect of clause 3(b).

2 See TS page 135

Clause 4

154) Clause 4 operates as in effect an acceleration clause, creating a number 

circumstances where the Second Payment becomes due earlier than the point in 

time identified in clause 3(a).

155) What is noteworthy in respect of clause 4, is the use of the words “equitable 

mortgage". The reference is “ . .enforce the equitable mortgage set out below, or 

lessen the effect of the equitable mortgage set out below. ”

156) Given the case advanced by the Plaintiff, there is a requirement to consider in some 

further detail, whether there is any capacity to read clause 4 and the words 

“equitable mortgage*' in a differential manner than a plain reading of the words 

used.

a) Step one — the possible meanings
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i) The Plaintiff, in submissions, described the reference to “equitable 

mortgage" in clause 4, as a short hand reference to the mechanism set 

out in clause 8. Given the case being advanced, I understood that 

submission to be a reference to the mechanism which operated in case 

of default, in clauses 8(a) - (c), and the usage in clause 4 to be akin to 

creating a defined term, adopting the substance of 8(a) - (c), in the place 

of the ordinary meaning of “equitable mortgage".

ii) In this respect, I understood the initial approach of the Plaintiff was to 

be seeking to effectively read down the plain meaning of the words 

“equitable mortgage", to mean something less than what those words 

are commonly understood (at law) to mean. This was necessary, as on 

the Plaintiffs case, there was a need to try and read clause 4 in a manner 

which was harmonious with the Plaintiffs submitted reading of clause 

8, and the balance of the Deed where other references were made to the 

relevant security.

iii) In response, the Respondent submits the words in clause 4 should be 

read simply as they are drafted. In my view, that submission must be 

correct. I note in particular, the use of the words “enforce" and “lessen 

the effect" which are the words used immediately prior to “equitable 

mortgage" in the clause.

iv) In my opinion, those words provide the context in which “equitable 

mortgage" is used, and thereby make it unambiguously plain, that those 

words were being used as a term of art, to create the security as is 

usually understood by the words “equitable mortgage".

v) In follows that in my view, if there is any capacity to consider that the 

words “equitable mortgage" mean something less than that which is 

usually understood by those words, that meaning can only be arrived at 

by doing violence to the express words, or rendering them mute.
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vi) Similarly to the views I express below in respect of clause 8, it is my 

view that the overall effect of the Plaintiffs submission, is to seek to 

render mute the use of the words “equitable mortgage”, rather than seek 

to impose some other meaning, the effort to achieve which can only 

create significant strain on the text of the Deed.

vii) It follows that in my view the Plaintiff did not in truth advance an 

alternative meaning of the words in question.

b) Step two - What would a reasonable person understand the words to mean

i) It is difficult to escape a conclusion that an objective reader of the clause 

would come to a view that there was any other meaning of the words in 

question, then that advanced by the Respondent.

ii) In my view, a reasonable person would understand the words to mean 

an equitable mortgage, as that terms is objectively understood, was 

granted to the Plaintiff as security for the Second Payment.

c) Step three — reading the instrument as a whole

i) As set out in the balance of these reasons, I consider that the instrument 

read as a whole compels a conclusion that the words used in the clause 

4 were intended to refer to the equitable mortgage provided to secure 

the Respondent’s performance of the Second Payment.

ii) The reference to “equitable mortgage” can only be understood to be the 

grant of the mortgage to the Plaintiff in the manner outlined in clause 

8. It cannot, on its terms, be regarded as simply a short hand reference 

(perhaps akin to a defined term) to clauses 8(a) - (c), in the manner 

advanced by the Plaintiff. The language used simply cannot in my view, 

support such a construction if the clause is sought to be read in the 

context of the whole of the Deed.
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d) Step four - a business like interpretation

i) Leaving aside for a moment, the question of the legal capacity to create 

an equitable mortgage in the circumstances presented, it cannot in my 

view be said that the fact of the use of the equitable mortgage device in 

the manner outlined in clause 4 creates anything other than a business 

like interpretation.

ii) As indicated above, clause 4 operates as an acceleration clause on the 

Second Payment in the event that the Respondent acts in a manner 

prejudicial to the Plaintiffs capacity to realise the value of the security. 

Such a concept is hardly novel, and entirely consistent with a notion 

that the property offered for the security has definable value.

e) Concluding remarks

i) In my view, clause 4 may be read textually as referring to the fact of an 

equitable mortgage being in existence. Further, in the context of the 

Deed as a whole, that fact is consistent with the Respondent’s 

contentions as to the proper construction of the Deed; it makes sound 

commercial sense.

ii) In my view, and in light of the view I express as to the capacity of the 

Deed to legally support an equitable mortgage in circumstances, I 

consider there is no reason not to read clause 4 in the manner the 

Respondent proposes.

Clause 7

157) Clause 7 is a clause which unambiguously imposes an obligation upon the 

Plaintiff, to facilitate the Respondent’s applications.

158) When read in the context of the Deed as a whole, I consider that the nature of 

clause 7 informs, where it is necessary, the balance of the Deed with the overall 

context and purpose of the Deed, in particular when read with clause 9.
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159) It is my opinion that rather than accept the Plaintiffs faint submission that the 

recitals ought be read as providing the overarching intent of the Deed, that the 

operative part, and in particular clauses 7 and 9, provide the clearest insight into 

the purpose of the Deed.

160) That purpose is consistent with the Respondent’s contention as to the purpose of 

the Deed.

Clause 8

161) This clause is the part of the Deed upon which this dispute largely turns. It consists 

of a chapeau which in plain terms, appears on its face to set out the grant of an 

equitable mortgage to secure a payment.

162) In my view it is of moment that those express words are actually used.

163) Further, having identified an "equitable mortgage" as the device or mechanism 

relied upon, it goes on to state that it was being granted by the Respondent to the 

Plaintiff “...to secure the payment of the Second Payment on the following 

terms...".

164) The terms which followed, are the clauses 8(a) - (c). Those clauses set out the 

possible consequences of a failure to make the Second Payment on time.

a) Step one - the possible meanings

i) On a plain reading of the language of the clause, there is a grant of an 

equitable mortgage. The Deed contains an express reference of a grant 

of an equitable mortgage by the Respondent to the Plaintiff, to secure 

the performance of the obligation of the Respondent to make the Second 

Payment. Ultimately, I did not understand the Plaintiff contended the 

express words could mean otherwise.

ii) Rather the Plaintiff contended, in effect, that the words "grants an 

equitable mortgage" should be read down, or held mute in light of what 
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was alleged was the legal impossibility of there being a grant of an 

equitable mortgage in the circumstances presented in this case.

iii) In the context of that consideration, the following exchange occurred :3

3 TS 27 - 28

(1) THE WARDEN: I’m just thinking it through, and I can't help but ask 
the follow up question: If it changes the opening words of the chapeau, 
just - and I understand what you say about reading it as a whole - what 
does it change it to? Because I read, Carnegie grants to TasEx an 
equitable mortgage. And I’m with you on the point about if it’s a duck, 
it’s duck. But if it’s a dog, it’s not a duck, in that sense. So I have no 
issue with that. I’m just grappling with the notion of if it’s not an 
equitable mortgage, what is it that we are granting? Well, “we ” as 
TasEx, as it were, as we read it.

(2) FEUTRILL, MR: Well, the grant — if it’s not an equitable mortgage, it 
is simply the grant of a series ofpersonal rights.

(3) THE WARDEN: Yes.

(4) FEUTRILL, MR: Which - - -

(5) THE WARDEN: And that's — I think that’s what I’m looking for is just 
that notion that we ’re not taking a pen and scrubbing through the 
language, per se, but what we ’re saying is - or what you were saying, 
more properly, is that I have to read those words as saying that it is not 
the grant of a security in the form of a charge or a lien or anything like 
that, but rather it is simply the obligations that Carnegie has arising 
under the deed as subsequently set out.

(6) FEUTRILL, MR: Correct.

iv) With respect, I consider that Senior Counsel for the Plaintiff had a 

degree of difficulty articulating precisely what the nature of the 

remaining rights of the Respondent were which in my view must 

necessarily inform the manner in which “equitable mortgage" was to 

sought to be read by the Plaintiff.

v) In any event, in my view the abovementioned exchange does not give

rise to a possible alternative meaning open on the words of the Deed.

Carnegie and Tasex (No 3) 2022 WAWC I
Page 44



[2022] WAWC 1

vi) Rather, the alternative meaning is that sought to be forced upon the 

Deed, as a result of what was said to be the legal impossibility of 

construing the words on their ordinary terms.

b) Step two - What would a reasonable person understand the words to mean

i) Similarly to the discussion above, it is difficult to escape a conclusion 

that any objective reader of the clause could come to a view that there 

was any other meaning of the words in question, than that advanced by 

the Respondent.

ii) In my view, a reasonable person would understand the words to mean 

an equitable mortgage, as that term is understood.

c) Step three - reading the instrument as a whole

i) Read as a whole, and in a manner consistent with what the Respondent 

contends, creates more coherency and consistency through the balance 

of the Deed, if it is understood as an agreement to resolve the dispute 

by way of a payment, which was secured by way of an equitable 

mortgage.

ii) Conversely, construing clause 8 (and in particular the chapeau) in the 

manner proposed by the Plaintiff, effectively renders mute only that 

portion of the Deed, leaving the Plaintiff free to rely upon the 

consequential provisions of the same clause.

iii) That in turn creates in my view, a tension, in that the approach provides 

significant beneficial rights to the Plaintiff, whilst stripping protective 

rights from the Respondent. Further, when read on its face with clause 

10, such an interpretation creates the possibility that the Plaintiff might 

be left (at least on one reading of the Deed) with an outcome of having 

both payments, and the control of the tenements in question.
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iv) Further, it is noted that clauses 4 and 10 also contain references to the 

“equitable mortgage" identified in clause 3(a). As a result, any 

construction arrived at must result in a circumstance where there is at 

least a degree of coherency across the whole Deed. In my view, only 

the Respondent’s construction achieves that.

d) Step four a business like interpretation.

i) There can, with respect, be no dispute that the Respondent’s contention 

in respect of clause 8 must be consistent with a business like 

interpretation. The parties used plain words, articulating the use of a 

legal device (the equitable mortgage) as part of a mechanism to enforce 

the obligation imposed upon the Respondent. That device was sought 

to be used to secure a payment by the Respondent to the Plaintiff.

ii) Similarly, the outcome of the Deed as it is drafted, only makes 

commercial sense if there is an equitable mortgage as alleged by the 

Respondent. This is because there is no place in the Deed on its terms 

as contended for by the Plaintiff, for a late but complete payment, or 

what follows one.

iii) As indicated, read strictly on its face in the manner the Plaintiff 

contents, the Deed potentially results in an outcome where there the 

Plaintiff is left with the completed payments, and the capacity to obtain 

control of the tenements to the exclusion of the Respondent. That 

outcome does not appear to me to be a business like interpretation.

e) Concluding remarks

i) Having undertaken the above analysis, in my view there was not really 

any alternative construction on offer by the Plaintiff.

ii) What was contended for was the imposition upon the parties of what 

was said to be the remaining effect of the Deed, following a 
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determination that Deed could not as a matter of law, support an 

equitable mortgage.

iii) It follows that in my view, the words “equitable mortgage” as utilised 

in clause 8, should be read in their plain terms, and consistently with 

how such a term of ait is commonly used. In this respect, I adopt the 

following useful definition :4

4 Fisher & Lightwood’s Law of Mortgage, 3rd Australian Edition, LexisNexis Butterworths, 2014, at para 
1.33, page 33.

(1) An equitable mortgage is a contract which operates as a security 

and is enforceable under the equitable jurisdiction of the Court.

Clause 9

165) Clause 9 of the Deed states that “ Until such time as the Second Payment.., and 

goes on to constrain the Respondent from, in effect, dealing with or diminishing 

the tenement title to the disputed area.

166) Again the parties did not offer alternative meanings of clause 9, but rather argued 

that the terms of clause 9 impacted upon the duties and obligations of the parties 

in different ways.

167) In submissions, the Plaintiff called clause 9 in aid, on the basis that it must be read 

with clause 3(a) in terms of the timing of the payment.

168) It was said to then create the right on the part of the Plaintiff to apply for control 

over the disputed ground, in the event of a loss of control of the tenements by the 

Respondent.

169) I agree with the submission that clause 9 must be read with clause 3(a). However, 

similarly to clause 4, in my view clause 9 also operates as an acceleration clause, 

triggering an early payment in the event of a loss of control of the relevant 

tenements by the Respondent, in a manner which negatively impacts upon the 
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value of the Respondent’s holdings as a security for the Second Payment to the 

Plaintiff.

170) Clause 9 must also be read in conjunction with clause 8 (and indeed the other 

clauses in the Deed), and the presence of the words “equitable mortgage" in other 

clauses, and the plain (in my view) intent in the Deed to create a security to ensure 

performance.

171) Read in this way, the terms of clause 9 may be read as contemplating a Second 

Payment, in a manner inconsistent with clause 3(a) (ie, late), which nevertheless 

results in the completion of the obligations mortgaged.

172) In this I do not consider it is necessary to read the first part of clause 9 in a 

restrained manner, rather it may be attributed a broader meaning, consistent with 

its terms.

173) Approached in this way, I do not consider that the balance of clause 9 creates any 

difficulty. Reading those words in the manner in which they are written, 

contemplates a circumstance whereby the Respondent has lost control of the 

tenements for the disputed area, not to the Plaintiff, but rather for some other 

reason, resulting in a situation where the tenements are placed beyond the 

controlling reach of either of the parties to the Deed.

174) In such a circumstance, where the thing(s) the subject of the equitable mortgage 

have been lost (or diminished) by the mortgagor, the outcome arrived at is that the 

whole of the Deed sum becomes payable. That, it seems to me, is a construction 

which is also of a business like nature, and entirely coherent.

175) Again, having considered the submissions made, 1 do not think that the Plaintiff 

contended for a different meaning of the clause, rather only sought to read it in 

conjunction with the parts of the Deed which it contended created the legally 

enforceable obligations it sought to advance.
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176) However, in my view, clause 9 on its terms may be read more harmoniously, and 

create a more business like outcome, if done so in the context of an accepted 

existence of the equitable mortgage referred to in the chapeau of Clause 8.

Clause 10

177) There was a dispute as to the possible meaning of clause 10, which is a clause 

giving consequential rights to the Plaintiff in respect of the costs to be incurred by 

the Plaintiff in enforcing its rights in a general sense.

178) The dispute as to the meaning of the clause, arises from the use of the word "and' 

in the clause when referring to the cause of the costs, and most relevantly, the usage 

in: "by Tasex in enforcing its rights to receive the Second Payment and its rights 

to acquire Carnegie’s 100% interest in the Carnegie Application and the Other 

Tenements. ”

179) The drafting of this clause is difficult to reconcile in respect of the words 

emphasised above.

a) Step one, the possible meanings

i) The Plaintiff submits, that the "and' should really be read as an "or" in 

a disjunctive manner, and as a broad and generalised way of describing 

the rights available to the Plaintiff in the event of a default by 

Respondent.

ii) If this be so, it seems to me that the construction advanced by the 

Plaintiff would create in effect an election point, whereby the 

Respondent would have to elect to seek to recover either the Second 

Payment if it was late, or alternatively, pursue the documentation 

relevant to the control of the disputed area.

iii) I did not understand the Plaintiff to be taking a position that it was 

entitled to retain all the funds and pursue the documentation in question. 

That indeed, was its express position, and picked up upon the 
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submission that clause 8(a) - (c) was a self-executing clause which 

actioned in the absence of the Second Payment, any right to which was 

disavowed.

iv) For the reasons outlined below at [271 - 295], I do not accept the 

Plaintiff’s submission as to the self-executing nature of clause 8(a) - 

(c).

v) For its part, the Respondent submits the words are plain, and should be 

read as they are written, namely in a conjunctive fashion. That has the 

attraction of giving the plain meaning to the words, though creates other 

difficulties, outlined in more detail below.

b) Step two - What -would a reasonable person understand the words to mean.

i) In my respectful view, I consider the use of "and' in question, would 

be read by a reasonable person in the conjunctive, as potentially 

difficult a result as that might be. In my view a reasonable person would 

understand the words to mean that, whilst also likely having a doubt as 

to whether that outcome was intended, given the self-evidently one

sided nature of it.

c) Step three - reading the instrument as a whole and step four a business like 

interpretation.

i) Reading clause 10, and the "and' in question in a conjunctive fashion, 

results in what, on one view, might be a challenging commercial 

outcome.

ii) Indeed, viewed in isolation, the outcome creates what might be 

regarded as a profoundly unbusinesslike result. That outcome however, 

is moderated, in my view, by an understanding that clause 10, when 

read in this way with clause 8, and an acceptance of the legal capacity 

to create an equitable mortgage, includes a mechanism to prevent the
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challenging commercial outcome arrived at from a late payment, by 

reliance on the remedial principles associated with the fact and 

existence of an equitable mortgage.

iii) In this regard, I consider that reading the “and” conjunctively in the 

context of the Deed as a whole, and in particular the remedial rights 

which exist pursuant to an equitable mortgage, creates a sound business 

interpretation.

d) Concluding remarks

i) My view as to the manner of the interpretation of this clause is not free 

from doubt. However, on balance, and as difficult a conclusion as it 

might be to read the “and" in question in a conjunctive fashion, it seems 

to me to be the more appropriate approach when construing the Deed 

as a whole, and somewhat the lesser of two evils, if it is also accepted 

that it is possible for the Respondent to have the benefit of an equitable 

mortgage.

ii) Further, having regard to the principles discussed in some more detail 

below regarding equitable mortgages, and the equitable right to seek to 

redeem on default, it appears to me that provided it is accepted that there 

is an equitable mortgage in place, that the “and" read conjunctively 

does not create as much of a commercial obstacle as might first appear.

Clause 12

180) I will also mention expressly Clause 12, which provides for the existence of a 

personal guarantee of the obligations of the Plaintiff, by the director of the Plaintiff.

181) 1 note there is no similar personal guarantee for the provision of the payments by 

the Respondent, rather, the security for performance offered to the Plaintiff must 

have come in the form of the reference to the equitable mortgage.
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182) I mention this as, in construing the Deed as a whole, I consider that the fact of 

Clause 12, as referred to above, is further support for the contention that the words 

"equitable mortgage" were used advisedly, and in a manner coherent with the 

balance of the terms of the Deed, with a view to creating the security in question.

Clause 13(b)

183) Clause 13(b) is mentioned, simply to note that the parties had the benefit of legal 

advice, which further informs my view that the use of the words "equitable 

mortgage" was deliberate, and used in a manner which might be described as a 

term of art.

184) That is not to say that it is a complete answer, as the advice which I consider I may 

infer was given to at least the Respondent, that an equitable mortgage could be 

supported in the circumstances, might have been incorrect.

Clause 14(e)

185) Clause 14(e) refers to time being of the essence. The parties did not offer 

alternative meanings of clause 14(e), but rather argued that the terms of clause 

14(e) impacted upon the duties and obligations of the parties in different ways.

186) In my view, in an agreement where there is a clause stating that time is of the 

essence (as in this one), time is properly to be regarded as of the essence of the 

Deed, where there are obligations arising at particular definable points in time, 

may be identified as essential terms (see for example, the discussion by Brennan J 

in Laurinda Pty Ltd v Capalaba Park Shopping Centre Pty Ltd [1989] HCA 23 at 

[4]; (1989) 166 CLR 623 (2 May 1989)).

187) That of course means that an obligation arising for performance at a time period 

stipulated in the Deed, is to be construed as giving rise to what might it be useful 

to characterise as an essential term of the particular agreement. In turn, that means, 

in my view, that a breach of such an essential term, gives rise to certain 

consequential rights on the part of the aggrieved party.
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188) That in my opinion, is the manner in which a generalised time of the essence clause 

is usually interpreted. In my opinion also, that is the manner in which clause 14(e) 

of the Deed ought to be understood in this case.

189) It is not, in my respectful view, a source of rights in and of itself, but rather a clause 

which contextualises other rights and obligations and informs their performance, 

and the consequences which might flow from a breach by any party.

190) I consider this is important, as the Plaintiff relies upon the fact of clause 14(e), so 

as to inform a submission that the rights set out in clause 8(a) - (c) occurred in 

what was described as a self-executing manner.

191) For the reasons set out below in [271 - 295], I do not accept that submission 

generally.

192) An additional reason that I do not accept that submission is that the drafting of the 

Deed could easily have reflected that approach in terms of the clear delineation of 

the timing of the events in clause 8(a) - (c) following a non-compliance with clause 

3(a). In such a circumstance, and drafted in such a fashion, there would have been 

no need for an equitable mortgage at all, as such drafting would have clearly 

exhibited the parties intent to leave the defaulting party with no redemption 

capacity.

193) The temporal requirements of clause 14(e) are not drafted in such a way, and in 

my view, that proposition does not sit with the wording of the Deed.

194) In turn, the submission that the Deed, in an overall sense, ought be understood in 

the manner in which the Plaintiff contends, does not sit easily with the manner in 

which I consider the temporal requirements arising from clause 14(e) are actually 

drafted and operate.

195) In any event, and with respect, the only thing that can be said with any certainty 

about the conduct of both parties, is that their respective attention to time was 

simply not strictly in accordance with the terms of the Deed, and as a result, in my 
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respectful view, the strict reliance on clause 14(e) to trigger the purportedly self 

executing aspects of clauses 8(a) - (c) (which I note could only also occur in the 

absence of the chapeau to clause 8), is misplaced and somewhat artificial.

Opinion following Consideration of the Terms of the Deed

196) When the above exercise is undertaken, in my view the preferability of the 

Respondents position becomes evident in terms of the construction aspects of the 

dispute.

197) Further, as a result of the above consideration, in my view, and notwithstanding 

some of the drafting shortcomings referred to above, it is apparent that it is only in 

the event that the Plaintiff is able to succeed in its primary contention (as to the 

legal impermissibility of the Deed supporting an equitable mortgage), that real 

questions as to the outcome arise.

198) I say this as I do not consider there is any other meaning which is tolerably able to 

be given to the impugned words in clause 8 (and the other references to the 

equitable mortgage security in the balance of the Deed), other than those advanced 

by the Respondent.

Breaches of the Deed by the Respondent

199) Considering the undisputed facts, it may be stated with clarity that there are a 

number of breaches of the Deed by the Respondent.

200) The first was the payment of the First Payment. On the Deed, the First Payment 

was due to be paid pursuant to the operation of clauses 1 and 2, following the 

provision of what can be described as the first tranche of withdrawal documents. 

That appears to have occurred on 1 July 2016.

201) The First Payment was made on 26 July 2016.

202) The documents demonstrate what can only be described as a discussion between 

the parties as to the lateness of that First Payment. The evidentiary position in 
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respect of the reason for the delay in the first payment is however incomplete 

before me, in particular in respect of the financial position of the Respondent at 

the time.

203) There were some discussions via emails between the parties which suggest the 

Respondent was in some difficulty in respect of funding, however I am not 

sufficiently satisfied to make a finding that that was so.

204) What is clear, is that the Deed remained on foot, notwithstanding that the First 

Payment appeared to have been made somewhat late, in breach of the Deed, and 

in a manner which on its face appeared inconsistent with the notion that time was 

of the essence in a general manner.

205) It is also not in dispute that the Respondent was also in breach of the Deed in 

respect of the Second Payment. It was due on the 8th of May 2017. It was paid on 

5 October 2018.

206) Similarly to the First Payment (and as indicated above at [113 - 120]), there is an 

insufficient evidentiary basis for me to satisfactorily conclude the reason for the 

late Second Payment.

207) Again though, it appears that the Plaintiff took extremely limited steps in response 

to the lateness of the Second Payment. Certainly, no steps were taken to seek to 

terminate the Deed, or to urgently seek orders from a Court of competent 

jurisdiction compelling the immediate delivery up of the relevant tenement 

documentation.

208) The Plaintiff also alleged a breach of clause 3(b). For the reasons outlined above, 

in my view that breach is only really material if the Second Payment was not made 

at all, or alternatively, in terms of a late payment, if the breach in question resulted 

in a diminution of the effectiveness or value of the security proffered.

209) In this matter, the Respondent expressly conceded that were the Plaintiff to succeed 

on its case, that it would obtain the benefit sought to be preserved by the operation 
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of clause 3(b), namely, it (the Plaintiff) would following a success, hold the 

tenements in question without the capacity for interference by the Respondent, the 

Respondent having either surrendered or transferred to the Plaintiff, its tenement 

rights for the disputed ground in question.

Breaches of the Deed by the Plaintiff

210) The Plaintiff, on 16 May 2017, imposed an absolute caveat upon the tenement 

areas in dispute. That was in breach of the Deed, which permitted only the 

imposition of a Subject to Claim caveat to be placed upon the tenements in 

question, pursuant to clause 11 of the Deed.

211) Again though, save to complain as to the fact of the absolute caveat, nothing further 

was done by the aggrieved party. There was a right, in the latter part of clause 11, 

which the Respondent might have sought to rely upon to free the tenements from 

the absolute caveat, however it did not appear to take any firm step to do so, save 

for the sending of aggravated correspondence.

Consideration of the Plaintiffs Primary Contention

212) The determination of this matter turns, in my view, on the success or failure of the 

Plaintiffs primary legal position.

213) The Plaintiff submits that it is not open to me to come to a view that any construal 

of clause 8 can arrive at a conclusion that there is an equitable mortgage created. 

Primarily, it was said, this outcome was compelled by the fact there was no 

property or thing able to be the subject of a mortgage at the time of the Deed.

214) It will be immediately apparent from the references to clause 8 as discussed above, 

that the Plaintiffs difficulty (at least in practical terms) in advancing this 

contention was that clause 8 expressly contained the words “...grants an equitable 

mortgage'’'.

215) In truth therefore, in my view, the Plaintiffs case was really what might be 

described as a ‘yes, but’ case, in the sense of accepting the fact of the words used, 
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and their plain meaning, but arguing that the plain meaning ought not apply for 

legal reasons.

216) Thus the Plaintiffs position in broad terms, was that I should not construe those 

words as referring to an equitable mortgage, as it was legally impossible to do so.

217) As discussed above, that left the Plaintiff having to initially contend that those 

words meant something less than a security, however retained some character of 

the provision of rights for the Respondent of some kind.

218) The precise identification of what was left to the Respondent in the chapeau of 

Clause 8 if it was not an equitable mortgage was a matter which was (and remains) 

elusive, and was consequentially difficult for the Plaintiff to clearly articulate.

219) Unsurprisingly, in answer to the primary contention of the Plaintiff, the 

Respondent calls in aid the plain language of the clause and submits that the 

expectation of a future interest was property of a sort which could properly be the 

subject of an equitable mortgage.

220) Considering the above positions on the key contention, in my view the 

Respondent’s submissions in respect of the legal ability to support its construction 

of clause 8 is to be preferred.

221) Certainly, the plain language of the clause evinces a clear articulation of the 

intention on the part of the parties to create the relevant security, which could 

hardly be framed in clearer language.

222) In my opinion those words cannot mean on their face, in the undertaking of an 

exercise of construing the Deed, anything other than what they say.

223) As a matter of law therefore, in my view, the Deed carries a clear statement as to 

the intention to (through the Deed) to create an equitable mortgage over the 

expected future interest.
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224) The question then becomes whether that clear intent is able to be supported in law,

in the particular circumstances presented.

225) I accept that if it is not legally possible to create an equitable mortgage over an 

application for a mining lease and or an exploration licence, then the Deed cannot 

be construed as effectively creating an equitable mortgage, irrespective of what it 

says. What would follow any such finding is a matter of further difficulty, which I 

will touch upon later in these reasons.

226) In this last respect, the difficulty the Plaintiff had in articulating precisely what was 

to be granted , if not an equitable mortgage, to my mind, indicates a degree of 

acceptance that if the legal position as to the impossibility of an equitable mortgage 

were upheld, the reading of the Deed in that context becomes strained and 

somewhat artificial.

5

227) The question to answer is whether the legal argument raised by the Plaintiff as to 

whether it is possible to create a security in the manner set out in the Deed, is 

correct, so as to preclude a finding that the words give rise to the security at all.

228) In my opinion, the Deed properly construed, is capable of supporting an equitable 

mortgage in the manner advanced by the Respondent.

229) In Watson v National Companies and Securities Commission [1988] WAR 332

5 See TS 26 - 28

Malcolm CJ said in relation to an application for a prospecting licence:

a) Pending a grant any dealings would have to involve an agreement to assign or 
transfer the mining tenement when granted, or a declaration of trust of the benefit 
of the application (which amounts to a declaration that the mining tenement when 
granted shall be held in trust). Until grant the prospecting licence is merely “future 
property” or a “(mere) expectancy", namely a right or title not yet acquired which 
(he claimant lacks a legal right to acquire, but which may be acquired in the 
future... Not being present property, that which is future property or an expectancy 
cannot be assigned at law. It cannot be assigned at equity without 
consideration... Where there is a purported assignment of future property or an 
expectancy for value, equity will treat it as a contract to assign the property when 
acquired: Holroyd v Marshall (1862) 10 PILC 191 at 211; 11 ER 999 at 1007...
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230) It was submitted by the Respondent that the same observations apply, by way of 

analogy, to applications for exploration licences and mining leases, applying, 

Commissioner of State Revenue v Abbotts Exploration Pty Ltd [2014] WASCA 

211; (2014) 48 WAR 300 (Abbotts). I accept that submission.

231) It was further submitted by the Respondent that such an expectancy can be 

mortgaged in equity, citing Fisher & Lightwood’s Law of Mortgage:

a) [aJ mortgage of a future thing in action, such as an expectancy under a will, being 
an assignment for value of a future thing in action, operates as a contract to assign 
property answering the description of the property mortgaged when it comes into 
the mortgagor’s possession, and passes an interest which will attach to the property 
when acquired: Holroyd v Marshall (1862) 10 HL Cas 191; 11 ER 999...

b) But until the property is acquired, there is only liability on a contract... The 
assignment is unenforceable if purely voluntary...and the property must be 
sufficiently described to be ascertainable...

232) It was submitted that an equitable mortgage must include a contract which operates 

as security and is enforceable under the equitable jurisdiction of (relevantly) this 

Court, and that the Court carries it into effect either by giving the creditor the 

appropriate remedies or by compelling the debtor to execute a security in 

accordance with the contract; Ashton v Corrigan (1871) LR 13 Eq 76; Hermann 

v Hodges (1874) LR 16 Eq 18.

233) I agree. I will add that such an approach taken in this case, is also in my view, 

entirely consistent with the general proposition that the Court ought to seek where 

possible to give effect to the terms of bargains made by commercial parties on their 

plain terms.

234) In Abbotts, Buss P’s determination in my respectful view, turned on the fact of an 

actual transfer or dealing to create an interest in respect of an exploration licence. 

Relevantly, per Buss P at [85]:

a) 85 In my opinion, the concepts of an 'estate', an 'interest', an 'estate and interest' 
and an 'estate or interest' in connection with mining tenements, as used in 
the Mining Act, denote a proprietary interest in the tenement in question. The 
proprietary interest comprises, relevantly for the purposes of this appeal, those 
proprietary rights over, affecting or in connection with the tenement that are 
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referable Io the particular 'estate' or 'interest' in question, and are conferred by 
the Mining Act and, subject to the Act, any relevant instrument or instruments in 
writing.

235) Later, at [147]:

a) 1471 am satisfied that a purported actual 'transfer of or 'other dealing with' a legal
or equitable interest in or affecting an exploration licence, made in breach of the 
express prohibition in s 64(1) (that is, a transfer or other dealing that is not within 
the exceptions in par (a) and par (b) of s 64(1) and is not saved by s 64(2)) is illegal 
and void. However, on the authority of Anaconda Nickel, s 64(1) does not render 
illegal or unenforceable any personal rights in contract created under any 
agreement by or pursuant to which the purported actual transfer or other dealing 
was made or effected.

236) In my view, the issues arising from the operation of section 64 of the Act as relied 

upon by the Plaintiff to seek to exclude the legal possibility of an equitable 

mortgage, do not preclude the possible existence of such an interest, rather only 

the subsequent dealing in it by the interested parties.

237) There is not, in the Act, any prohibition on equitable interests per see, however 

they may be created. Nor do I read in the Act any express prohibition on the 

creation of a security applying to an existing equitable interest, or one arising from 

an expectation of a future interest.

238) In my view, the regulation of the form and use of legal mortgages over various 

mining interests contained in certain Regulations of the Mining Regulations 1981 

WA (such as Regulation 82), do not preclude the existence of a different form of 

interest and security which is of a lesser character than the legal interest formally 

recognised for prioritisation purposes by the Act and Regulations.

239) Section 64 of the Act was, as I understood it, relied upon by the Plaintiff to seek 

to demonstrate that there could be no property to be the subject of a mortgage, 

because a legal interest could not be created in the relevant period of time.

240) I disagree with the submission. In my view section 64 of the Act operates in the 

manner described by his Honour President Buss in Abbotts and referred to briefly 

above, principally to preclude the dealing or transfer of such interests at a particular 
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point. In my respectful view in Abbotts, the outcome arrived at arose as a result of 

the purported transfer of the interest involved rather than its creation. That is not 

the case before me.

241) In Abbotts, it appears to me that reliance was placed by Buss P, on the reasons of 

Ipp J in Anaconda Nickel Ltd v Tarmoola Australia Pty Ltd [2000] WASCA 

27; (2000) 22 WAR 101 (Anaconda) at [148]:

a) 104 In my view, the Letter Agreement does not transfer or otherwise deal with a 
legal or equitable interest in or affecting an exploration licence. Ordinarily, an 
interest in an exploration licence is acquired by the holder agreeing to transfer to 
the person concerned an undivided share in that exploration licence. The subject 
matter of the Letter Agreement is not such a share.

242) Relevantly for this matter, in Abbotts and Anaconda, in my view, there is an 

acceptance of a proposition that an application for an exploration licence, creates 

an interest in possible future property, which simply must be of an equitable nature. 

The same principles would seem to me to apply to the case before me.

243) The use of the phrase "grants an equitable mortgage'1' in the Deed, does not, in my 

view, purport to transfer or deal with the equitable interest in question in a manner 

which would offend section 64 of the Act. Rather in this case the Respondent 

advanced the equitable interest as a security, in return for a covenant to make the 

Second Payment.

244) That interest and consequentially, the security, plainly has value. I say plainly has 

value, as in the case before me, the parties agreed to commercial terms in including 

reference to those same applications which gave rise to the interest now being 

fought over. Whilst a formalised legal interest would no doubt have greater actual 

value than an application for the grant of an interest, given the manner in which 

the Act regulates mining tenement applications by way of a prioritisation system, 

the mere fact of an application having commercial value of some kind cannot, it 

seems to me, be open to dispute.

245) It follows to my mind at least, that if it is the case that the parties may create an 

equitable interest in possible future property in a mining lease (or an exploration 
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licence), then those parties may also create an equitable security over that future 

interest as part of any ordinary commercial dealing.

246) That there are restrains on the subsequent ability to use or action that security, is 

not in my view to the point. Those restraints do not preclude the existence, rather 

only act to negatively impact the objective value of the relevant security for 

commercial purposes.

247) This case, in my view, provides an example of one such circumstance. In this case, 

the parties entered the Deed, which included clauses which expressly contemplated 

the lodging of applications and the creation of future interests, in return for various 

payments, and the effort to create a security. Such acts are, in my view, entirely 

consistent with ordinary commercial business practice.

248) To put it another way, at the time of the Deed, the parties knew (and it could not 

be in doubt) full well that the interests in question were contingent ones, or ones 

which might only evolve into a firm legal interest at some later time. In that 

context, the language of the "grants an equitable mortgage" was used as part of 

the transactional mechanics in the Deed before me.

249) Though not completely free from doubt as it applies to this case, the reasoning of 

his Honour Buss P in Abbott, suggests to me that the preferable approach is to 

determine that the expectation of a future interest exists as property of some sort, 

though it appears there remains a degree of doubt as to the how that property is to 

be best described, per Buss P Abbotts at [73] - [75] and [208].

250) However so described though, (perhaps it may be considered to be more akin to 

the ‘bundle of rights’ type nomenclature associated with the laws of intellectual 

property), the interest in that property cannot be the subject of any dealing (as 

determined by Buss P in Abbotts).

251) As indicated, that proscription would necessarily impact upon the value of any 

security to be granted over it, however should not in my view, be said to preclude 

the parties from creating and granting a security at all.
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252) Applying that line of reasoning to this case and to clause 8, in my respectful view, 

compels a finding that the Deed creates an equitable mortgage over the possible 

future interest in the property, being the applications referred to.

253) That those applications were later dealt with administratively and altered in 

character, does not, in my view, alter the fundamental nature of the equitable 

interest sought to be created, nor the manner in which the security operated.

254) Rather, it would simply require a Court hearing a dispute to shape the appropriate 

remedy to the altered state of the secured property should it become necessary.

255) In short terms, in my view had the Second Payment not been made in this case at 

all, the most likely outcome would be the equitable interest the subject of the 

security, would attach to the grant in question itself, rather than the now actioned 

application, in a manner not dissimilar to the way floating charges used to operate 

following a crystallisation event.

256) Having made a determination that it is possible to create an equitable mortgage 

over the interest in expected future property, in my opinion the words of the Deed 

are then also able to be read simply as they are written, as the legal effect of those 

words as contended for by the Respondent is able to be readily supported by the 

text of the Deed and the relevant underlying legal principles.

257) That meaning in turn cascades through the balance of the issues in dispute in this 

matter, and creates, in my respectful view, little further difficulty.

258) Conversely, were the Plaintiffs primary contention accepted, it creates in my view 

tensions through the application of the balance of the terms of the Deed.

Further consideration of the Consequences of the Plaintiffs construction

259) Given my view expressed as to the primary contention of the Plaintiff, it is not 

strictly speaking necessary for me to determine a number of remaining issues. 

Nevertheless, given those matters were fully argued before me, I will provide my 

views.
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260) The Respondent advanced a contention that in the event that the Plaintiff was 

correct on its legal position as to the legal impossibility of the equitable mortgage, 

then it is not simply the impugned words in the chapeau of clause 8 which need be 

severed, but rather the whole of clause 8.

261) I consider this argument to be correct.

262) Whilst it was not squarely put to me by the Plaintiff that there was an intent to 

sever the impugned part of clause 8, in my view, that was largely the effect of the 

submissions made. For all intents and purposes the chapeau was to be held mute 

had I accepted the Plaintiffs primary contention.

263) That outcome creates a number of difficulties. One of the possible outcomes from 

an acceptance of Plaintiffs position is that the entire Deed may be considered to 

fail, or alternatively, the whole of clause 8.

264) On this issue, I draw some assistance from the discussion of the relevant issue by

O’Bryan J in Zhang v Yau [2021] FCA 905 (5 August 2021) at [127] - [135]:

a) As submitted by the appellant, a promise that involves illegality of a heinous 
character will render the entire instrument unenforceable. In McFarlane, Jordan 
CJ illustrated the point by saying that: "It can hardly be imagined that a Court 
would enforce a promise, however inherently valid and however severable, if 
contained in a contract one of the terms of which provided for assassination ” (at 
346). So too in Niemann v Smedley [1973] VicRp 77; [1973] VR 769 (Niemann), 
the Full Court of the Victorian Supreme Court said (at 778, citations omitted):

b) An illegal term, as distinct from one merely void [for uncertainty], may raise 
different considerations for if it is of a kind involving a serious element of moral 
turpitude or is obviously inimical to the interest of the community so as to offend 
almost any concept of public policy it will so infect the rest of the contract that the 
courts will refuse to give any recognition at all to the contract, e.g. a promise to 
commit a burglary or to defraud the revenue or one contra bonos mores. But such 
class of cases apart, where the illegality has no such taint, the other terms will stand 
if the illegal portion can be severed.

c) In Carney v Herbert [1985] AC 301 (Carney), after referring to the above 
statements in McFarlane and Niemann with approval, the Privy Council expressed 
the applicable principle as follows (at 311):

d) There are therefore two matters to be considered where a contract contains an 
illegal term, first, whether as a matter of construction the lawful part of the contract 
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can be severed from the unlawful part, thus enabling the plaintiff to sue on a 
promise unaffected by any illegality; secondly, whether, despite severability, there 
is a bar to enforceability arising out of (he nature of the illegality.

e) Contrary to the appellant’s submission, in my view clauses 1.10 to 1.12 of the Deed 
are not of a character that would render the entire Deed unenforceable. The 
clauses do not involve criminal or dishonest conduct of a reprehensible and morally 
repugnant kind.

f) It is therefore necessary to consider whether clauses 1.10 to 1.12 are severable, 
leaving the remaining provisions of the Deed enforceable. Questions of 
severability are often difficult and statements of the test to be applied may not be 
satisfactory in every case: see Kitto J in Brooks at 438, referred to with approval 
by the Privy Council in Carney at 309 and the High Court majority in SST 
Consulting at [42]. To some extent, each case depends upon its own circumstances.

g) In the context of an unenforceable promise within a deed or contract, a central (but 
not exclusive) test for severance as stated in the cases is the intention of the parties 
with respect to the independence or interdependence of the unenforceable promise 
with the remaining promises in the instrument: McFarlane at 345 per Jordan CJ; 
Whitlock v Brew at 461 per Taylor, Menzies and Owen JJ; Brooks at 438 per Kitto 
J, 442-443 per Taylor J and 479-482 per Owen J; Howard at 463-464 per Walsh 
J. /Is expressed by Jordan CJ in McFarlane (at 345), when valid promises 
supported by legal consideration are associated with, but separate in form from, 
invalid promises, the test of whether they are severable is whether they are in 
substance so connected with the others as to form an indivisible whole which cannot 
be taken to pieces without altering its nature. Similarly, in Brooks, Kitto J 
concluded (at 438) that the “intended reciprocity of obligation between promises 
is sufficiently clear to necessitate an inference that the legal validity of each 
promise is a condition of the operation of the other".

h) The intention of the parties is to be ascertained objectively by reference to the terms 
of the instrument: Whitlock v Brew at 461 per Taylor, Menzies and Owen JJ; Brooks 
at 442 per Taylor J. In accordance with the usual principles governing statutory 
construction, evidence as to (he actual intention of the parties is irrelevant, but 
evidence of surrounding circumstances (known to both parties) is admissible to 
assist in the interpretation of a contract if the language is ambiguous or susceptible 
of more than one meaning, but is not admissible to contradict the language of the 
contract when it has a plain meaning: Codelfa at 352-3 per Mason J. It is also 
permissible in contractual construction to have regard to evidence of the genesis, 
context and purpose of the agreement: Pacific Carriers Ltd v BNP Paribas [2004] 
HCA 35; (2004) 218 CLR 451 at 462; Toll (FGCT) Pty Limited v Alphapharm Pty 
Limited [2004] HCA 52; (2004) 219 CLR 165 at [40].

i) The parties ’ intention may be stated in a clause that addresses the consequences of 
a provision being illegal or otherwise unenforceable: Brooks at 442-443 per Taylor 
J and 479-482 per Owen J; Birstar Pty Ltd v The Proprietors “Ocean Breeze” 
Building Units Plan No 4745 [1997] 1 Qd R 117 at 132 per Pincus J A (with whom 
Thomas J agreed). In the absence o f a clear statement o f the parties ’ intention in 
the instrument, the intention is to be ascertained from an examination of the manner 
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in which the relevant promises have been expressed and the content or subject 
matter of the promises.

265) In this case, no illegality is alleged by the Plaintiff, rather only that it is not legally 

open for the Respondent to have granted an equitable mortgage at the time of the 

Deed.

266) If it is accepted that the words of the Deed created an equitable mortgage (or at 

least the intent to create one) and are not capable of carrying any other meaning, 

then in my view, it is not possible to accept the Plaintiffs legal argument and also 

sever the reference to equitable mortgage from the Deed in clause 8 (and 

necessarily expressly in clause 4 and implicitly in clauses 9, 10 and 11), whilst also 

seeking to retain the consequences which follow from a breach of the covenant to 

pay associated with it by leaving clauses 8(a) - (c) undisturbed.

267) To effectively sever the chapeau of clause 8, and read down the other relevant 

references accordingly, creates an intolerably subjective reading of the Deed by 

the Plaintiff of a clause (and a broader Deed) which on its face provided benefits 

and burdens to both parties.

268) As a result if I am wrong as to the position at law in respect of the capacity to 

create an equitable mortgage over the future interest contemplated by the Deed, 

then the outcome I would likely reach would be little different in overall effect, as 

I regard the consequential rights in clause 8 relied upon by the Plaintiff, to be 

effectively branches of the same tree, the trunk of which was the fact of the 

equitable mortgage.

269) The consequential rights sought to be relied upon by the Plaintiff cannot survive, 

in my view, the severance of the primary security obligation being the fact of the 

equitable mortgage. It follows, that were I to hold the chapeau of clause 8 to be 

silent on the existence of a security, I would likely similarly hold for the 

consequential rights of a breach of it.

270) In coming to this view, I do not consider however, that the whole Deed would be 

rendered void, as the overall intent of the transaction, namely the provision of a 
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payment by the Respondent to the in return for the Plaintiff taking certain steps to 

abandon its tenement position, would still be able to be preserved, albeit only after 

a regrettable degree of violence to the text of the Deed.

271) I also do not accept the Plaintiffs contention that the consequential parts of clause 

8 was a "self-executing clause”, merely actioning the rights of the parties 

automatically. That outcome can only arise following my acceptance of the 

Plaintiffs primary contention, and a reengineering of the Deed to leave the 

consequential clause 8 rights in place.

272) As indicated, I do not accept the Plaintiffs primary contention.

273) Further, in respect of the submissions associated with the 'self-executing'’ aspect 

of the consequential rights, I consider that the comments of Kenneth Martin J in 

Westpork Pty Ltd v Bio-Organics Pty Ltd [2018] WASC 291(17 September 2018) 

at [258] - [265] are of some assistance.

274) While the case before me does not sit on all fours with the reasoning of his Honour 

Kenneth Martin J, there are useful parallels.

275) The parties, in the Deed before me, expressly sought to create a mechanism by 

reference to the equitable mortgage, to address a circumstance of late payment, 

albeit implicitly.

276) I say implicitly, as one of the many shortcomings of the drafting of the Deed was 

an absence of detailed express consequential provisions following a breach by 

either party, though if it is accepted that there is an equitable mortgage in place, 

there is a degree of certainty created by the application of existing doctrines 

relevant to rights arising from the fact of an equitable mortgage, albeit in an 

unarticulated manner.

277) Absent that equitable mortgage mechanism though, there is no real capacity to 

come to any reasoned view as to how the parties would manage a late Second 
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Payment, or really a failure to make the Second Payment at all, having paid half 

the contract sum with the First Payment.

278) In this regard, the wording in the subsequent parts of clause 8 have such a 

draconian effect upon the rights of the Respondent, that they cannot in my view be 

left to operate in a self-executing manner in the absence of the protective aspects 

of the existence of an equitable mortgage.

279) The preferred construction of the Deed is that clause 8 is not a "self-executing' 

clause resulting in a circumstance where on a possible consideration of any 

scenario where the payments were made late, the Plaintiff obtained also the benefit 

of the tenements in question.

280) Rather, they are the clauses which the Plaintiff could call in aid in the event there 

was a sustained and unremedied breach of the equitable mortgage.

281) In my view this proposition can be further tested by considering what follows, on 

the Deed as it is drafted, if the Plaintiffs contentions were accepted.

282) If they were, the difficult, and allegedly penal aspects of the Deed as it would later 

have to be construed, namely, the fact that the First Payment (of half the relevant 

sum) would also be retained (a matter seemingly not disputed by any party), as 

well as potentially the Second Payment (at least on the terms of the Deed) and if 

that Second Payment was made late, the documents could also be sought.

283) In my respectful view, that First Payment would have to be regarded as a part 

payment, were it to be the subject of dispute. It is not, on any consideration, a 

deposit.

284) If I am to construe the Deed on its terms at the date it was entered, (as I must), the 

terms of clause 10 refer to “and" when referencing the indemnification on costs 

for the steps to be taken to enforce non-payment of the Second Payment and the 

rights associated with seeking the delivery of the relevant documentation.
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285) As outlined above, that clause contemplates in my view, the retention of potentially 

all of the monies payable under the contract, and the restoration of the Plaintiffs 

tenement position by way of the compelled return of the relevant documentation 

from the Respondent.

286) The Plaintiff sought to address this “and' by submitting that it was merely a 

description of the alternative rights of the Plaintiff. That however is not what it 

says in the Deed. It says, in my opinion, quite the opposite.

287) The Plaintiffs contention, really, would have me reading that conjunctive “and” 

as a disjunctive “<?/•”, and in my view, there is no basis to do so unless I accept that 

the Deed is simply poorly drafted, and it was intended that usage to be disjunctive. 

In this, what seemed to me to be the submission, was effectively a submission 

seeking a sort of unilateral rectification.

288) On one view, there is (regrettably) a basis for that notion, in the inconsistency that 

exists in the description of the relevant rights between clause 4 and clause 10.

289) In clause 4 there is a reference to “or”, being used disjunctively in a manner which 

appears to make a degree more sense, also referring to the equitable mortgage and 

other rights. It is not clear as to why a similar approach was not taken in respect of 

clause 10.

290) However, in my view, relying on a further inconsistency in the drafting of the Deed 

to demonstrate an error, in the effort to construe the Deed in a manner inconsistent 

with the plain language, is likely to induce further error.

291) Further, such a construction, in my view, also creates a tension on the Plaintiffs 

own case. It was said that the consequential rights relied upon in clauses 8(a)-(c), 

were self-executing in nature.

292) If the “and” in clause 10 is to be read as “or” and create a disjunctive choice, or 

point of election, as to which remedy to seek in the event of a breach, then clause 
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8 cannot, it seems to me, be construed as the Plaintiff contends as being self

executing.

293) In my view, it could not self-execute its way past a point of election following a 

late payment.

294) I consider it is a point of election, as in my view it would be open to the Plaintiff 

in this case to have commenced proceedings upon default of the Second Payment 

seeking the delivery up of the documentation (ie, foreclosure on the mortgage), or 

in the alternative, the payment of the relevant outstanding amounts. An election 

might have been forced upon the Plaintiffs, at a later point following a late Second 

Payment, but prior to any order compelling the delivery up of the required 

documentation pursuant to clauses 8(a) - (c).

295) As the Respondent submitted, that was not the Plaintiffs case; the Plaintiffs case 

was there was no equitable mortgage.

296) Further, in my view, construing clause 10 in a manner which reads the relevant 

“and" conjunctively (and in the absence of an equitable mortgage) compels a 

finding that the clauses in question would be void as a penalty, in the true sense of 

applying the classical doctrines of Dunlop Pneumatic Tyre Company Ltd v New 

Garage and Motor Company Ltd [1915] AC 79 and Ringrow Pty Ltd v BP 

Australia Pty Ltd (2005) 224 CLR 656.

297) This is so as the outcome which would follow from a remedied breach of clause 

3(a) (on the face of the Deed) could be the Respondent having paid the entirety of 

the contract sum (albeit late), as well as losing all the rights to the tenements in 

question.

298) Put in this manner, it is perhaps not surprising that the Plaintiff disavowed any 

right to retain the Second Payment at the hearing of the matter.

299) In doing so however, the Plaintiff is in my view, asking me to have regard to its 

behaviour now in the context of seeking to construe the terms of the Deed, as a 
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matter of law at the date of its entry. The Deed on its face, appears to the give the 

Plaintiff the very rights it now seeks to disavow.

300) Put in another way, in order to achieve coherency through the balance of its 

purported construction of the Deed, the Plaintiff disavowed the capacity to retain 

the Second Payment as received late, notwithstanding the terms of the Deed 

suggesting they could retain it, in precisely the circumstances presented in this 

case.

301) This highlights, in my respectful view, an irreconcilable tension in the case 

advanced by the Plaintiff caused largely by the ill-considered drafting in the Deed.

302) In broad terms, the Plaintiff asks me to read strictly some parts of the Deed in 

accordance with the express terms of those parts, however ignore the clear words 

of others, in an effort to land itself in a hybrid position that it has fashioned based 

on the need to advance its own subjective interests.

303) In this, the Second Payment is expressly sought by the Plaintiff to be now 

returnable, however that outcome finds no textual support in the Deed. The Deed, 

in my respectful view says quite the opposite, as unjustifiable as that would be. 

Indeed, that outcome appears to be a fairly classical reflection of the circumstances 

where a party responding, might seek an equitable redemption.

304) It is my view therefore that the position taken by the Plaintiff on the returnability 

of the Second Payment is informed, at least in part, on the basis of a need to address 

the patently difficult consequences which would result from the Plaintiff 

maintaining its rights to all of the sums paid, and the rights to the tenements in 

question which appears to arise from a reading of clause 10.

305) That outcome would seem to me to be a violation of the classical notion of one not 

being permitted to have an egg and a halfpenny . Relevantly, for my purposes, an 

exercise in construction which had that outcome as a consequence, is not to be 

6

6 See Sargeant v ASL [ 1794] HCA 40 per Mason J at [34] referring to Jordan CJ in O'Connor v SP Bray
Ltd (\936) 36 SR NSW at 261
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preferred over one which does not. Applying the reasoning in Chevron, such an 

outcome, it seems to me, also makes no objective commercial business sense at 

all.

306) Further, such gymnastics undertaken to support an interpretation, in my view if 

accepted, are likely to result in error of construal, particularly when the simpler 

alternative that the Plaintiff was promised a sum of money in return for a grant of 

an equitable mortgage on performance, is considered.

307) That position, advanced by the Respondent, does not create nearly so many textual 

difficulties as the Plaintiffs, though the difficulty in clause 10 remains, though is 

far less pronounced, given the capacity to redeem a default on a mortgage in equity.

Consequences of the Existence of the Mortgage

308) Having come to a view as to how clause 8 is to be construed, it then remains to be 

determined as to what falls from that finding.

309) It is not in dispute in this case that the Respondent was badly in default. What 

follows from the existence of the equitable mortgage though, is the alleged ability 

to advance a case for equitable redemption in nearly every circumstance.

310) Regrettably here too, the parties were in profound dispute as to the correct legal 

approach as to the availability of an equity of redemption, and the circumstances 

in which one might be granted.

The Parties Contentions on the Availability of the Equity of Redemption

311) The Respondent advanced what might be regarded as an orthodox position, 

seeking to apply Rowe v National Australia Bank Limited [2019] WASCA 140 

(Itow), in addition to relying on Fairclough v Swan Brewery [1912] AC 565 at 

570 (Fairclough) on the question of clogs on the equity. Rowe appears to be an 

application of the Privy Council authority in Kreglinger (G & C) v New Patagonia 

Meat and Cold Storage Company Ltd [1914] AC 25.
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312) The necessary conclusion to be drawn from that line of authority, was that the

Respondent was entitled to seek to redeem the equitable mortgage, up to the point 

that it could no longer do so.

313) Put another way, whilst it could make good its defaults, it was entitled to do so, 

and seek the protection of equity against the consequences of default. Applying 

Fairclough, any clause in the Deed which operated to prevent or fetter that from 

occurring, operates as a clog on the equity, and is not permissible.

314) At this point, it is helpful to consider the basis and reason for the existence of the 

doctrine of equitable redemption and the associated doctrine of clogs, at least in 

broad terms. At its heart, the doctrine exists to prevent injustice from arising on 

the strict application of legal rights, in circumstances where there has been partial 

or near complete performance of contractual obligations.

315) Per [Murphy JA and Sofronoff AJA] in Rowe, at [104] - [112]:

a) Historically under the common law, a mortgage was a conveyance or transfer of 
property given as security for the payment of a debt, with a proviso for 
reconveyance if the debt was paid on the due date. [141] The common law strictly 
enforced the mortgagor's obligation to repay on the agreed date. Upon default the 
mortgagee lost the conditional right to reconveyance, and the mortgagee's estate 
became 'absolute' at law.[142] In time, the Lord Chancellor intervened to give 
effect to the purpose of the mortgage as a security by permitting the mortgagor to 
'redeem' (ie pay the debt and call for a reconveyance) even after the date for 
repayment had passed, subject only to the mortgagor compensating the mortgagee 
for any loss suffered as a result of the late payment. The 'equitable right to redeem' 
was given effect to on the ground that a mortgagee who had repaid all principal 
and interest outstanding, and had been compensated for loss by reason of the late 
payment, had received all that was bargained for. It would be against conscience 
to allow the mortgagee to retain the property as well. The equitable right to redeem 
arose only after the contractual date for repayment had passed. [143]

b) By the end of the 17th century, the mortgagor's rights had developed under 
Chancery to the extent that the mortgagor not only had an 'equitable right to 
redeem' after the contractual date of repayment had passed, but, moreover, an 
equitable estate in the land arising from the moment the mortgage was given, called 
'the equity of redemption'. The equity of redemption contained the whole of the 
mortgagor's interest in the land, and was thus a proprietary interest capable of 
transfer or devise, subject only to the rights of the mortgagee. [144] The expression 
'equity of redemption' has been used in later times to describe both the mortgagor's 
personal right to redeem, as well as the mortgagor's equitable estate or interest in 
the land. [145]
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c) Once the mortgagor was in the position of seeking redemption in equity, the 
mortgagor was subject to the maxim that he who seeks equity must do equity. That 
was because the mortgagor was seeking an equitable remedy to relieve it of the 
legal consequence of its failure to perform a legal duty. That position is contrasted 
with a mortgagor who paid on the due date, and who had to seek specific 
performance to compel the mortgagee to perform its own legal obligation to convey 
the legal estate. In such a case, equity was acting in its auxiliary jurisdiction in aid 
of the mortgagor's legal right. [146]

d) Having made inroads into the legal right of the mortgagee by developing the 
doctrine of the mortgagor's right or equity of redemption, it was then felt that some 
time limits should be imposed on the mortgagor, in order that the mortgagee might 
not he left indefinitely in a position of uncertainty as to his rights with regard to the 
I and'. [147] The result was the development of an equitable right of foreclosure, by 
means of which Chancery permitted the extinguishing of the right of redemption 
which Chancery had itself brought into being. In other words, by the equitable right 
of foreclosure 'the court simply remove [d] the stop it ha[d] itself put on'.[148]

e) Unlike the mortgagee's remedy of sale under a power of sale, generally there could 
be no foreclosure on a mortgage of general law land except by judicial order. [149] 
Further, except by consent, foreclosure would not, at least generally, be granted 
until an account was taken as to what was owing on the mortgage for principal, 
interest, and the costs of the action. The court then allowed a final period for 
redemption, following which foreclosure would occur. The usual period allowed 
for redemption after (he account had been taken was six months. [150] Thus, a 
mortgagor instituting a redemption suit thereby exposed itself to the risk of 
foreclosure if it did not redeem in the time allowed by the court in its orders for 
redemption. [151]

f) In the case of a subsisting general law mortgage, the general rule was that a 
mortgagor was not entitled to bring (he mortgagee before (he court except for the 
purpose of redemption, and in that regard the mortgagor had to make an offer to 
redeem, ie, an o ffer to pay the sum found due for the purposes of redeeming, ie, 
discharging, the mortgagefl 52]

g) In relation to Torrens title land, attention must be given to the provisions of the 
relevant statute, including those provisions under which general law principles are 
adapted to the system of 'title by registration' established by the relevant 
statute.[153] Unlike a legal mortgage under the general law, a mortgage under the 
Torrens title legislation has the effect of security only, and does not operate as a 
transfer of the land to the mortgageefl 54] A mortgagee under Torrens title has a 
distinct legal interest involving no ownership of the land, and no immediate right 
to possession. [155]

h) Whilst there are authorities which have used the term 'equity of redemption' to 
describe a mortgagor's interest in Torrens title land, the mortgagor has more than 
an 'equity of redemption'fl 56] It has the right to redeem only in the sense of a right 
to have the mortgagee ordered (notwithstanding that the contractual date for 
payment has passed) to receive what should be found upon a taking of accounts to 
be owing under the mortgage and thereupon to execute a discharge of the 
mortgage f 157]
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i) Generally speaking, and save as excluded or modified by the relevant Torrens 
legislation, the principles of equity relating to a mortgagor's right of redemption 
under a general law mortgage have been taken as applying to Torrens title 
mortgages. [158] Relevantly for present purposes, and as the cases discussed later 
indicate, the general rule that a mortgagor seeking an account under a subsisting 
mortgage must offer to redeem is applicable in the context of Torrens title 
mortgages.

(footnotes omitted)

316) In my respectful view, that broad background is directly relevant in this case.

317) In this case, there is no dispute that the First Payment was made. That was half the 

contract sum.

318) The Second Payment was also proffered, and seemingly received, though there is 

little evidence before me in what state it is held. There was no reference to it being 

held in trust in a separate account, or whether it was simply mixed into an operating 

account of the Plaintiff.

319) The Respondent, in my view, submits (in effect) that the First and Second 

Payments, and what it says were multiple offers to treat on questions of costs and 

interest, is sufficient to enliven the jurisdiction of equitable redemption.

320) In broad terms, it was put to me, and I generally accept applying Rowe, that the 

only limitation on the time a redemption application can be made, is that it must 

be made whilst it is still possible. In this case, it is still possible, as on the 

Respondents case, the only remaining obligations are the payments of collateral 

sums, not the principal, and the Respondent remains in possession of the 

mortgaged property.

321) Further, notwithstanding the clear breaches by the Respondent, the Plaintiff did 

not seek to terminate the agreement, nor seek urgent relief for the delivery up and 

action of the relevant documentation prior to the receipt of the Second Payment. 

Had that occurred, and consistent with the decision in Rowe, same would likely 

have effectively constituted a foreclosure, and in my view would likely thereby 

have precluded the equity of redemption from being sought.
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322) It was further expressly conceded by Senior Counsel for the Respondent that it was 

open to me to impose any condition upon the redemption which may be considered 

reasonable. Reasonableness being that which was objectively reasonable in the 

circumstances. That concession is consistent with the authorities referred to above 

at [311].

323) As part of this submission, Senior Counsel for the Respondent advanced an outline 

as to the sorts of conditions which might be considered reasonable and appropriate.

324) That outline came in the form of a proposed Minute (the Minute) on the second 

day of the hearing, which was drafted as follows (Order numbers retained):

a) (1) All extant costs orders in this proceeding remain undisturbed;

b) (2) Carnegie pay interest to TasEx pursuant to section 32 of the Supreme 

Court Act 1935 (WA), at the rate of 6% on $82,500 for the period between 

31 August 2017 until 5 October 2018;

c) (3) Up until 5 October 2018, Carnegie to pay TasEx’s costs of the proceeding, 

not otherwise the subject of extant costs orders, on an indemnity basis if not 

agreed;

d) (4) There be no Order as to costs for the period from 5 October 2018 until 24 

December 2020;

e) (5) For the period 24 December 2020, TasEx to pay Carnegie’s costs, 

including the costs of the trial, on an indemnity basis, to be taxed if not 

agreed.

325) The proposed Order ‘5’, was plainly intended to contemplate the costs of the matter 

after 24 December 2020.

326) That proposed set of conditions, in the context of the defaulting party coming to 

Court to seek the equitable redemption of a mortgage, was entirely appropriate and 

indeed necessary.
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327) The candid nature of it is, in my view, precisely the approach which is required by 

a defaulting party seeking the Courts assistance to cure a default.

328) In a bold submission in response, opposing the equitable redemption, Senior 

Counsel for the Plaintiff advanced a submission to the effect I should not permit a 

redemption, for reasons which included that I am not bound (nor should be 

influenced) by the decision of the Privy Council in Fairclough. Rather 1 should 

accept a proposition that if there is a provision in (relevantly) the Deed that acts as 

a clog on the equity of redemption, the Respondent must demonstrate some 

unconscionable factor in order for such a clause to be rendered unenforceable.

329) The submission was advanced that there was in fact no binding authority on me on 

the question of the requirements of establishing an equity of redemption as it dealt 

with clogs in Western Australia.

330) As a result, I ought to take the opportunity presented in this case to confirm that I 

am not bound by the decision by the Privy Council in Fairclough on clogs, and 

that nor should I be guided by it.

331) In short terms, the Plaintiff urged upon me a finding that in order to make out an 

equity of redemption and rely on the doctrine of clogs, that the Respondent had to 

show there was unconscionability on the part of the Plaintiff, as clause 8 did not 

operate as a clog without it.

332) Relevantly, that position is in stark contrast to the determination in Fairclough, 

made in 1912, which held that a clog arises simply where there is a fetter on the 

right of redemption. Applying Fairclough, there is no requirement for 

unconscionability.

333) There were a number of links in the chain of reasoning which the Plaintiff said led 

me to this conclusion.

334) Given the robust manner in which the submission was made, I will endeavour to 

address it.
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335) The first issue to determine is whether I am bound or influenced by the Privy

Council decision in Fairclough.

336) On the case before me, it was accepted that the law in this State (and indeed in 

Australia) applicable to clogs on the equities of redemption between 1912 and 

1986 was unambiguously that laid out in Fairclough. It appears there is also no 

contrary Western Australian authority after 1986.

337) The question put in issue by the Plaintiff is whether, following the passing of the

Australia Act 1986 Cth, which inter alia, sought to decouple the Australian Courts 

from the Privy Council, I remain bound, or whether I should be guided by that 

Privy Council decision. Those are of course two different propositions, and the 

Plaintiff had to convince me of its views in respect of both.

338) The Plaintiff submits that I am not bound by Fairclough, as a result of obiter dicta 

comments made by a single Judge of the High Court in Viro v R [1978] HCA 9;

(1978) 141 CLR 88 (11 April 1978) (Viro).

339) The following passage is relied upon from Viro (per Barwick CJ) at [3]:

a) 3. I am of opinion that this Court is no longer hound by decisions of the Privy 
Council whether or not they were given before or after the date when the Privy 
Council (Appeals from the High Court) Act 1975 (Cth) became effective. Thus, the 
question whether the Court ought formerly to have considered itself bound by a 
decision of the Privy Council given in an appeal from some court other than from 
this Court or a court of an Australian State is not for me a live question, (at p93)

340) Set against the Plaintiffs approach (by the Respondent), is the view expressed in

Commissioner of State Revenue v TEC Desert Pty Ltd [2009] WASCA 128;

(2009) 40 WAR 344 (TEC), Wheeler JA (Newnes JA agreeing) at [94], [242] 

where the Court explained the binding nature of Privy Council decisions on 

appeals from Australia courts before 1986:

a) So far as this last question is concerned, the case which is perhaps most directly on
point, although still not factually identical, is Standard Portland Cement. 
“Unsatisfactory” (as Bollen J described it) or not, that case was a decision of the 
Judicial Committee of the Privy Council, on appealfrom an Australian State, given 
at a time when the Privy Council still formed part of the judicial hierarchy of 
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Western Australia and of South Australia. It is therefore binding on intermediate 
appellate courts in this State, in the absence of any conflicting decision of the High 
Court: Cook v Cook (1986) 162 CLR 376 at 390; Gifford v Strang Patrick 
Stevedoring Pty Ltd (2003) 214 CLR 269 at [82] (Gummow and Kirby JJ); 
Rockwell Graphics Systems Ltd v Fremantle Terminals Ltd (1991) 106 FLR 294 at 
301 (Malcolm CJ, see also Pidgeon J, Nicholson J agreeing).

341) The Plaintiff submits that given the single Judge obiter dicta in the High Court 

referred to above, and the (allegedly) clear guidance contained therein, I ought not 

be concerned with the Western Australian Court of Appeal authority referred to by 

the Respondent, which were also regarded as obiter.

342) If I am convinced of the Plaintiffs approach to that point, there is a further issue 

to overcome, in the form of the current state of the law in Australia on clogs, which 

is said to be in a state of some controversy.

343) In NSW, it appears that the decision in Westfield Holdings Ltd v Australian 

Capital Television Pty Ltd (1992) 32 NSWLR 194 (Westfield) sought to depart 

from that Fairclough line of authority on clogs, and Lift Capital Partners Pty Ltd 

v Merrill Lynch International (2019) 73 NSWLR 404; [2009] NSWSC 7 (Lift 

Capital) followed Westfield.

344) In my respectful view, Westfield is properly to be regarded as a departure from the 

reasoning in Fairclough.

345) Further to those decisions, Wily v Endeavour Health Care Services Pty Ltd (No

5) [2003] NSWSC 616 (Wily), and Epic Feast v Mawson KLMHoldings Pty Ltd 

[1998] SASC 7106; (1998) 71 SASR 161 (Epic Feast) \nqyq cited as decisions 

which sought to support the view taken in Westfield.

346) Henry J, in Sun North Investments Pty Ltd (as Trustee of Sun Development 

Trust) v Dale [2013] QSC 44; [2014] 1 Qd R 369, provided a different view, that 

in his opinion, Westfield was in error.

347) It may be said that the chronology of the controversy began with Westfield, then 

Epic Feast, Wily followed, after which the contrary view of Sun North was 
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decided, with Lift Capital following after Sun North seeking to realign with 

Westfield.

348) While, on the Plaintiffs construction there is not any decided West Australian 

authority on the point, there is, as all must accept, a single Australian common law. 

That cannot be in serious doubt following Kable v The Director of Public 

Prosecutions for the State of New South Wales [ 1996] HCA 24; (1996) 189 CLR 

51.

349) I consider that proposition encompasses a notion that the equity of redemption, as 

a generalised concept (as an equitable doctrine of ancient standing in the common 

law world), cannot exist in different forms in different States in Australia, save 

where perhaps it is impacted expressly by local Statute.

350) That being so, authority on the point in other States is relevant for me to consider, 

and I ought not be too willing to depart from established reasoning adopted in 

higher courts, on legal issues, without just cause.

351) By this I mean in the context of this case, I should not take it upon myself to seek 

to change the law in this State on the basis of a technical argument which might 

suggest a lacuna in the law, which is how, with respect, I consider the Plaintiff is 

seeking to put the position to me, by asking me to take one side in the relevant 

legal controversy.

352) It is not, in my view, correct to say there is no law on the doctrine of equitable 

redemption and clogs applicable in Western Australia.

353) The question is whether that long standing law as outlined in Fairclough ought to 

continue to be applied in this State, or whether a different view as espoused in 

Westfield ought to supplant it.

354) I am not persuaded by the submission from the Plaintiffin respect of the principles 

it says fall from Viro.
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355) In my view, a close reading of the entirety of the case paints a slightly different

picture then that advanced by the Plaintiff in submissions in this matter.

356) It is to be noted that Viro was a homicide case. It did not expressly raise any 

consideration or comment in respect of the doctrine of the equity of redemption, 

nor on my analysis did it involve any significant consideration of what might be 

described as the applicability of any other long standing equitable doctrine.

357) Further, I note that his Honour the Chief Justice went on from the passage cited 

above, to say at [5]:

a) 5. The position of the State courts, however, has now become anomalous. There can 
be no doubt that they are bound by the decisions of this Court. Where this Court 
has not spoken, they may regard themselves as bound by an apt decision of the 
Privy Council. However, if an appeal is brought to this Court from a decision of a 
State court which has followed a decision of the Privy Council which this Court is 
not prepared to accept as properly expressing the relevant law, this Court will so 
decide and the State court, and State courts generally, will, in my opinion, 
thereafter be bound by the decision of this Court. Ido not agree that the State courts 
can choose between a decision of this Court and that of the Privy Council, possibly 
preferring the latter where the decision of this Court is what my brother Gibbs calls 
"an old one". I do not think it can ever be left to a State court to decide whether or 
not it will follow a decision of this Court in a matter upon which this Court has 
pronounced whether recently or at some more remote point of time. It is for this 
Court alone to decide whether its decision is correct. Thus the passage of the 
federal statute abolishing appeals from this Court to the Privy Council was both 
intended to effect and has effected a very radical change in the relationship o f the 
State court to the decisions of the Privy Council, (at p94)

358) Further, Per Gibbs J at [26] said:

a) 26. It is not necessary, for the purposes of the present case, to attempt to lay down 
a set of rides to be applied by the Supreme Courts of the States in the event that a 
decision of this Court happens to be in conflict with a decision of the Privy Council. 
If this Court has considered a decision of the Privy Council, and has deliberately 
decided not to follow it, the State courts will be bound to act in accordance with the 
law as declared by this Court unless they are directed by a later decision of the 
Privy Council to lake a different course. However it is possible to envisage other 
situations in which it might be proper for the State courts to follow the Privy 
Council rather than this Court - for example if the decision of this Court was an old 
one and obviously out of line with principles more recently established. Such cases 
may be left to be dealt with as they arise. Nothing that I have said affects the position 
of the State courts in relation to the decisions of the House of Lords and the Court 
of Appeal which, though not technically binding, should generally speaking be 

Carnegie and Tascx (No 3) 2022 WAWC I
Page 81



|2022] WAWC 1

followed if they are applicable and are not themselves in conflict with a decision of 
this Court or of the Privy Council, (at pl21)

359) In my opinion Vivo concerned the legal tests associated with the raising of self 

defence to a murder charge, and involved in my respectful view a degree of dispute 

(at that time) as to the extent of the relevant principles to apply in that context, in 

the upper reaches of the Court hierarchies of the time.

360) Viro really sought to resolve a difference in view between the High Court decision 

in R v Howe [1958] HCA 38; (1958) 100 CLR 448 on one hand, and the Privy 

Council decision in Palmer v R [1970] UKPC 2; (1971) AC 814 on the other, on 

the common law principles of self-defence to a murder charge.

361) Relevant to this case, is the clear statement that the High Court was not bound by 

the Privy Council, and the High Court had supremacy in the hierarchy in Australia 

following the changes implement by the Australia Act 1986 Cth.

362) The reasoning which fell from the High Court that a State Court is bound by the 

High Court, rather than the Privy Council, in the event of a conflict in authority 

between those Courts, cannot be regarded as controversial.

363) The question in contest here however, is more directed to a situation where it is 

alleged there is no High Court authority on point, and in such a case the query as 

to whether a State Court is bound, or should be guided by the Privy Council 

decisions on a particular legal point.

364) Whilst in my view there is no clear and unanimous answer falling from Viro to 

that question, there is sufficient clarity falling from Viro to support a proposition 

that a lower State Court should find a long standing Privy Council decision to be, 

at the very least, highly persuasive.

365) In seeking to deal with that proposition, Senior Counsel for the Plaintiff also 

referred me to Wily, per Gzell J at [96]:

a) 96 In Toohey, Isaacs J referred to (he Fairclough v Swan Brewery Co Ltd [1912] 
UKPC 1; [1912] AC 565 in which the Privy Council held that equity would not 
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permit any device or contrivance being part of a mortgage transaction or 
contemporaneous with it to prevent or impede redemption. It was submitted that I 
am bound by this decision because the High Court was bound by it at the time it 
was delivered. I reject that submission. The High Court is no longer bound by 
decisions of the Privy Council (Privy Council (Appeals from the High Court) Act 
1975 (Cth), Viro v The Queen [1978] HCA 9; (1976-1978) 141 CLR 88) and nor 
am I.

366) That matter went on appeal (Wily v Endeavour Health Care Services Pty Ltd 

[2003] NSWCA 32 V and was upheld for reasons not directed to the statement in 

the last sentence in the above excerpt.

367) After dwelling on the matter, and with great respect, I simply cannot agree with 

his Honour Justice Gzell’s approach as described in the last sentence cited above.

368) I accept that Viro is authority for a proposition that the High Court is not bound by 

decisions past or present of the Privy Council.

369) I do not accept that Viro is authority for a proposition that a High Court decision 

made at a time when that Court sat beneath the Privy Council in the hierarchy is 

not binding on lower Courts in the absence of a later High Court decision.

370) That appears to be the substance of Justice Gzell’s determination as described 

above, which with great respect, I cannot accept.

371) Relevantly for this case, in Toohey v Gunther [1928] HCA 19; (1928) 41 CLR

181 (8 August 1928) (the decision that his Honour Justice Gzell determined did 

not bind or seemingly influence him), per Isaacs J:

a) One is that on the admittedfacts it cannot properly be said, in the presence of such 
supreme and clear authority as exists, that there is any doubt with respect to the 
title offered. Kreglinger's Case fl 8] was placed in the forefront as raising a new 
platform for discussion. In my opinion that case determined nothing new, except 
that it decided the construction of the particular agreement then under 
consideration and removed doubts as to collateral advantages that, on 
examination, did not fetter redemption. As I read that case, it sets itself in the main 
to explain that throughout the decisions of authority cited in the judgments there is 
one unvarying principle of law, namely, that a mortgage cannot at the time of the 
mortgage transaction in any way fetter or lessen redemption, since that would be 
repugnant to the inherent character of the mortgage transaction. Then the case 
proceeds to show that, since in order to apply that principle to a given case it is 
always necessary by construction or evidence, or both, to ascertain the facts, 
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different minds may easily arrive at different conclusions on that preliminary 
investigation. As to that branch it is pointed out (see particularly pp. 39-40, 56-59) 
the previous cases exhibited varying opinions, but that still left the centra!principle 
of law untouched, and this was already well established and in no way altered or 
added to by Kreglinger's Case[19]. That case, therefore, removed one possible 
doubt, created no new one, and as to all legal doctrines is in complete harmony 
with the prior decisions of authority.

372) In my respectfill view, the above passage, which follows from a passage where 

Fairclough is cited without criticism, may be properly taken to be a determination 

of the High Court touching on the issue of clogs on the equity of redemption in 

Australia. That occurred in 1928.

373) That view expresses, clearly in my view, an endorsement of the state of the relevant 

law at that time, which in my view remains as applicable today as it did then.

374) Having considered the authorities referred to me as to the legal controversy in 

respect of clogs, the position advanced by the Plaintiff appears, to a large degree, 

to be said to arise from a policy consideration that the need for the strictness of the 

equitable rule against clogs has fallen away as a result of the development of the 

modern legal approach to mortgages. That may or may not be so.

375) Per Lord Simon in Miliangos v George Frank (Textiles) Ltd [1976] AC 443 

(Lords Wilberforce, Cross, Edmund-Davies and Fraser agreeing) when discussing 

the maxim cessante ratione legis cessat ipsa lex (if the reason for a law ceases, the 

law itself ceases):

a) "courts which are bound by the rule of precedent are not free to disregard an 
otherwise binding precedent on the ground that the reason which led to the 
formulation of the rule embodied in such precedent seems to the court to have lost 
cogency".

346) This approach appears to me to have been approved in the judgment of the High 

Court in Lamb v Cotogno [1987] HCA 47; (1987) 164 CLR 1 at 11.

377) In summary, Viro does not, in my respectful view clear the field of authority from 

the High Court, from the time when there was a right of appeal to the Privy 

Council, seemingly leaving inferior Courts with the unfettered capacity to come at 
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legal doctrines afresh. If such a proposition is to be held in this State, it will not be 

so held by me.

378) In my view I cannot take the course urged upon me by the Plaintiff, where to do 

so would result in me altering the operation of an established equitable doctrine, 

which has been the settled law in this State for many years.

379) I will add further for completeness, and out of deference to the fulsome manner in 

which Senior Counsel for the Plaintiff advanced the argument, that even if I did 

not consider myself bound by Fairclough, and felt content to ignore the obiter 

dicta of the Western Australian Court of Appeal on the persuasive value of Privy 

Council decisions generally from TEC, that still does not get the Plaintiff to where 

it seeks me to land. I still need to then prefer the reasoning in Westfield, Lift 

Capital and Wily, to that of Sun North.

380) Following the hearing in this matter, and adding to the cacophony of voices on the 

issue is the even more recent decision of Bonanno v Finaniore [2021] NSWSC 

1558 (1 December 2021), where with respect, an exhaustive analysis of the 

controversy was undertaken by Robb J. I will not repeat the content of the 

discussion, save to extract what I consider to be the most telling aspect, per Robb 

J:

a) 347 However, I would otherwise uphold the continuing operation of Lord Parker's 
Proposition (3). To the extent that it depends upon Proposition (3), the general body 
of equitable principles upholding the mortgagor's equity of redemption would not 
be affected. In essence, the collateral advantage of the mortgagee under a freely 
agreed sale or option for a genuine price would be distinguished from a term of 
the mortgage under which the mortgagee could acquire title to the property 
without paying a separate price. The latter collateral advantage would still engage 
Lord Parker's Proposition (3).

b) 348 As 1 understand the reasoning in the Westfield line of cases, this more limited 
change would achieve the intended purpose, without going to the length and 
inviting the possible unintended consequences that may follow from removing Lord 
Parker's Propositions (2) and (3) in their entirety.

c) 349 On this view of the continuing operation of Lord Parker's Proposition (3), the 
transfer provisions are invalid, because they constitute a collateral advantage 
created by a mortgage whereby the mortgagor is obliged to transfer the title to part 
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of the mortgaged property without any consideration additional to the making o f 
the loan.

381) Had I felt compelled to express a choice of approach on the controversy without 

reference to Fairclough, this most recent analysis by his honour Justice Robb, 

appears to me, with respect, to be the most measured and forceful, though is still, 

with great respect, in my view inconsistent with established authority as I have 

discussed above.

382) I note also in passing, that were such an approach applied to this case (in particular, 

the last sentence in [349] quoted above), in my view, the relevant provisions relied 

upon by the Plaintiff in this matter would still likely be found to be a clog.

383) Upon discovering Bonanno, I did consider providing the parties with an 

opportunity to make further submissions on its impact (such as it may be). I 

ultimately declined to do so, as I came to the view that it would not achieve 

anything save expending further costs.

384) In my opinion, all that that decision shows is the growing extent of a controversy 

within a certain strata of the Court hierarchy arising from a desired (by some) 

departure from existing authority. Given it was a further single Judge expressing a 

yet further different view, I came to the view that the fact of the decision would 

not materially alter the respective positions taken by the parties in this matter.

385) Lest that decision be thought to be unfair to the parties, I am also content to express 

a view that were I compelled to elect a course from between Bonanno, Westfield 

and Sun North, I would have followed Sun North, largely for the reasons set out 

by Henry J.

386) With great respect to all concerned however (and in particular to Senior Counsel 

for the Plaintiff out of deference for the argument put), it is my firm view that it is 

not my place to participate in the controversy at all.
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387) That there is a controversy is not in doubt, however it must be accepted by the 

Plaintiff that its favoured side of the controversy is advocating for change in a long 

established equitable principle.

388) In this, I consider the comment of Robb J at [282] particularly apposite:

a) 282 Caution is therefore warranted in the exercise of making further adjustments 
to the old doctrine than what has been reflected in Lord Parker’s principle. That is 
because, if the Westfield principle is accepted as stating the modern law, 
Propositions (2) and (3) will be abandoned, and only Proposition (1) will remain 
in their stead. No collateral advantage to the mortgagee contained in 
a mortgage will be invalid if it is not unconscionable. This change would represent 
a large step for a single trial judge, as the mortgagor’s equity of redemption, which 
is one of Equity’s enduring creations, is, I think, embedded in Proposition (3). Any 
right granted to the mortgagee to resist a discharge of the mortgage by re
conveyance or termination of a statutory charge, or indeed any right that leaves an 
interest in the property in the mortgagee, will be a collateral advantage that 
ordinarily would be subject to Proposition (3).

389) In short terms, the Plaintiff, in its argument would have me significantly narrow 

the accepted approach in Western Australia relating to the availability of the 

doctrine of clogs as it applies a grant of an equity of redemption, by electing to 

join one side of the legal controversy in question.

390) Given the established principles which the Plaintiff accepts exist and have done so 

for in excess of 100 years, that is simply not for me to do.

391) Lest it be considered that my view as expressed immediately above is a matter of 

discretion, I will be clear, I do not consider it is. I consider I am bound by 

Fairclough through Toohey and I would have followed Fairclough even in the 

absence of Toohey as a result of TEC.

392) It follows that I do not accept the Plaintiffs contentions. In my view Fairclough 

remains a sound pronouncement of the law on clogs in this State and must be 

applied by me.

393) On that view, the provisions of the Deed in clauses 8(a) - (c) requiring the 

surrender of the relevant transactional documentation (however so described) the 
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subject of an equitable mortgage are a fetter on the right to redeem and cannot be 

enforced to prevent a redemption of the mortgage.

394) There is no need for the Respondent to establish there has been unconscionable 

conduct on the part of the Plaintiff, to avail itself of the doctrine of clogs on the 

equity of redemption.

Application of the Legal Principles - The Conditions on the Equity of Redemption to be 

applied

395) Having arrived at a determination that the Deed does create an equitable mortgage, 

and that there is no need for the Respondent to establish unconscionability on the 

part of the Plaintiff when seeking a redemption via the doctrine of clogs, the matter 

remaining for determination are what conditions, if any, are considered to be 

appropriate to be imposed as to the grant of redemption.

396) In this respect at least, there was less dispute between the parties.

397) In coming to the view that I do as to the appropriate conditions to impose, I 

consider that I am able to have regard to the behaviour of the parties in respect of 

the dispute, and all of the circumstances of the dispute as it presents to me.

398) In the circumstances presented, the major difficulty for both sides, is that both sides 

to the dispute call for the aid of the Court, in circumstances where, to put it politely, 

both sides have carried themselves in a manner which attracts criticism.

399) For example, from the outset of the Deed, the Respondent was delinquent. It is not 

disputed it was late with the First Payment under the Deed.

400) In respect of the Second Payment, much was made in the Respondent’s written 

submissions of the fact it was paid some three years prior to the filing of those 

written submissions. True that may be, however it glosses over the undisputed fact 

that while the payment was made three years ago, it was in fact due four and a half 

years ago.
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401) A payment macle some 18 months after the obligation date is a matter of 

importance. As indicated above, there was insufficient evidence before me to come 

to a view as to the reason for late payment.

402) The Plaintiff had commenced these proceedings seeking the relevant relief in 

August 2017, over a year before the Second Payment was made.

403) It is in this context that the Respondent now comes to Court, calling in aid the 

equity of redemption to cure the defects in its conduct.

404) On the Plaintiffs side, the situation is also difficult. The submissions advanced by 

the Plaintiff paint a picture to say that the Plaintiff merely seeks to enforce the 

contractual rights available in the Deed. It refers to the time of the essence clause, 

alleges default, and claims relief.

405) Again, what is glossed over, is that the “time is of the essence" view, was simply 

not sought to be actioned in any vigorous manlier. What is clear from the 

documentary evidence, and the exchanges which occurred between the parties and 

their representatives as to the lateness of the First and Second Payments, is that far 

from regarding time is of the essence, the Plaintiff regarded the fact of the temporal 

requirement to pay to be something of a negotiating tool.

406) The documentary materials demonstrate that following the lateness of the Second 

Payment in particular (given the sustained lateness of it), that the Plaintiff and the 

Respondent engaged in discussions about the consequences of the lateness.

407) An email dated 22 June 2017 from the Respondent’s representative to the Plaintiffs 

representative, expressly refers to other communications between the parties, (the 

conversation referred to), the detail of which was not before me.

408) As a result, the only finding I can make with confidence is that the parties were 

involved in discussions about the late payment. It cannot be said however, that the 

rights now being advocated for were being sought to be strictly enforced by the 

Plaintiff from the date of the relevant breach by the Respondent.
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409) It was also said by Senior Counsel for the Plaintiff that the late payment was a 

repudiation of the Deed. Again, true that may be, however it is clear it was certainly 

not treated as a basis to seek to terminate. The agreement appeared to remain on 

foot and meandered on.

410) The Plaintiff says the contract was repudiated, but did not terminate, and did not 

take urgent steps to obtain relief it says it was entitled to. Rather it now seeks to 

selectively enforce some of the beneficial rights under the agreement reserved for 

a breach. In the meantime, the Second Payment was made.

411) The documentary materials demonstrate that negotiations of some sort continued 

past the Second Payment date, and further, even seemingly occurring after the 

commencement of the proceedings. Those actual acts are difficult to ignore in the 

context of the conditions to attach to the equitable redemption.

412) As indicated above at [324], the Respondent in submissions advanced, in the form 

of the Minute, what it said was the appropriate set of conditions referred to attach 

to the redemption.

413) Of those proposed orders, the Plaintiff accepted there was no major difficulty with 

1-3, save for the date to be elected in 2 as to the date interest ran from, and the 

date in 3, being what was said to be the date of the unequivocal offer of redemption.

414) There was also a dispute between whether the security covered the costs and 

interest, or whether the costs were claimable pursuant to clause 10 of the Deed.

415) On a plain reading, the Second Payment was secured by the mortgage, and the 

costs were secured by clause 10. There is no reference to costs or interest in the 

provisions creating the security.

416) In my view, it is appropriate to read the security in clause 8 as only applying to the 

Second Payment, and not the costs. Those rights arise in different clauses of the 

Deed, and that fact should be given effect. That, in my view, also makes 

commercial business sense in the context of this particular Deed. Only the primary 
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obligation was secured by the equitable mortgage. It is also noteworthy in this 

respect, in my view, that only the Second Payment, and not the First Payment, was 

sought to be secured.

417) In any event, it was not contended by the Respondent that the Plaintiff was not 

entitled to costs at all, and it was accepted that it was open to me to make it a 

condition of the redemption, to impose a requirement to make a contribution to the 

costs of the Plaintiff, including on an indemnity basis. So much was plain from the 

provision of the proposed Minute and its terms.

418) The Respondent’s case, to succeed, required it to establish that it had at least 

offered an unequivocal redemption and so, the real heart of the dispute in respect 

of the redemption conditions turned on the date at which the unequivocal nature of 

the redemption proposal actually occurred.

419) At the hearing, Senior Counsel for the Respondent was pressed as to the nature of 

the representations made at a number of points along the journey of the dispute.

420) Ultimately, it was accepted, though admittedly in a reluctant manner, that the 24 

December 2020 correspondence, was the time which could be said to be an 

unequivocal redemption representation, was made.

421) The reliance placed by the Respondent, upon earlier communications when viewed 

in detail, cannot be said to be in a form amounting to an unequivocal offer to 

redeem. They were not. I address them below.

422) Relevantly, in a letter from the Respondent’s solicitor on 20 March 2018 to the 

Plaintiffs solicitor, there was an offer of $75,000 made to settle the proceedings.

423) At that date, the proceeding had been commenced, though the Second Payment 

had not yet been made.

424) In this respect, the offer was not one couched in terms of the expense due pursuant 

to the indemnity and the outstanding sum, though there could be no other reason 

why it was made. The question is then whether the sum in question was an 
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adequate offer to meet the requirement of what might be regarded as an 

unequivocal basis.

425) In my view it was not, and could never be considered so. It did not seek to offer an 

indemnity, rather it sought to cauterise the possible financial exposure by reference 

to a specific sum, which I consider was only as large as that which might prompt 

an acceptance, rather than a genuine reference to what was owed. In this, it is 

properly viewed as a hard (it might also be unkindly described as a chiselling) 

commercial offer. It was not in dispute at the hearing that the proceedings had been 

commenced prior to the Second Payment and the offer of 20 March 2018, and that 

costs had been incurred by the Plaintiff which would have to be met on the 

Respondent’s own case.

426) Further, the Second Payment was not made until 5 October 2018. That payment, 

ultimately, was for the sum of $82,500, which the Respondent accepts was the sum 

due as the Second Payment being inclusive of GST.

427) It was therefore not surprising that the offer was rejected by the Plaintiff.

428) I do not consider the letter of 20 March 2018 to be an unequivocal offer to redeem 

in the circumstances presented.

429) On 9 April 2018, there was a further letter from the solicitor for the Respondent to 

the Plaintiff. It contained, in the second and third paragraphs, a further offer of 

settlement, this time in the sum of $85,000, in effect, all inclusive.

430) On the evidence before me, this offer was open for acceptance for a single day.

431) That offer was rejected by the Plaintiff.

432) For reasons which effectively reflect those referred to above in respect of the letter 

of 20 March 2018,1 do not consider the letter of 9 April 2018 to be an unequivocal 

offer to redeem in the circumstances presented either.
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433) Following this flurry of activity, the Second Payment was made some time later, 

on 5 October 2018, in the sum of $82,500.

434) Thereafter there was interlocutory skirmishing, culminating in the effort to bar the 

claim by the Respondent pursuant to the DOCA, resulting in the reasons of Tasex 

No 1.

435) Those reasons were published on 14 October 2019, and the costs decision in Tasex 

No 2, being published on 12 May 2020. Both of those decisions may be said to 

have been adverse to the Respondent.

436) It is noteworthy then, that what I consider may be regarded as the first offer to 

redeem in what ought be said to be unequivocal terms, occurred on 24 December 

2020.

437) The Plaintiff advanced a case to say that it was not until the proffer of the proposed 

Minute at the hearing, that the effort to redeem the equitable mortgage in an 

unqualified manner arose.

438) Given the parsing and reluctant nature of the offers made by the Respondent until 

the arrival of that Minute, there is a significant degree of force in that submission.

439) Even the letter of 24 December 2020 was not couched in terms that one might 

expect from a party in default in the manner the Respondent was. Further, by that 

time, the Respondent was seeking relief which, to a large degree, had crystallised 

into a reliance upon the doctrine of equitable redemption.

440) However, to accept the Plaintiffs proposition as to the appropriate date, I would 

have to in effect close my mind to the conduct of the Plaintiffin the litigation, and 

its contribution to the ongoing dispute.

441) In my view, in coming to a conclusion as to what is an objectively reasonable set 

of conditions of redemption to impose, I must also have regard to the conduct of 

the Plaintiff in the context of the dispute.
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442) Whilst it is the case that the relevant content of the 24 December 2020 letter 

remained to a degree equivocal in the sense of it not being an offer capable for 

acceptance on its face, it was a tolerably plain offer to treat on the outstanding 

costs, made by the Respondent from a position of weakness. It was an olive branch 

and should have been seen as such. Applying Rowe, the Respondent was entitled 

to seek to identify what the cost of redemption would be.

443) At that point, the Plaintiff, it seems to me, had a choice, being to either engage in 

a dialogue on the redemption, or continue to advance the same position which had 

by then become entrenched between the parties, namely that there was no 

mortgage, so no negotiation would be entered into.

444) In my view, the objectively reasonable step to take, in light of what must have been 

at least a rational risk that the use of the words “grants an equitable mortgage” in 

the Deed would result in a finding of the existence of a legally supportable 

equitable mortgage (and its consequences), would have been to then engage on the 

redemption statement invitation without derogation from whatever legal position 

was formally taken.

445) The dispute on the question of the existence of the equitable mortgage as outlined 

in the pleadings could certainly have remained in place.

446) However, the Plaintiff, by its letter of 22 January 2021, represented that it was 

sticking to its guns in respect of the dispute as to the existence of the mortgage, 

and declined to engage with the express invitation framed in the request to redeem 

at all.

447) In my respectful view that conduct was not objectively reasonable.

448) To decline to engage at all with that point, which could have been done without 

derogation from the Plaintiffs primary position in the litigation, has a consequence, 

namely that I determine that the conduct of the Plaintiff may be regarded as 

unreasonable from that point for the purposes of the conditions to be imposed for 

an equity of redemption, and specifically the costs indemnity in clause 10.
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449) I will add that is not to say that the maintenance of the case by the Plaintiff to trial 

was unreasonable; in my view it was not.

450) While the Plaintiff has failed in its case before me, it conducted an arguable case.

451) My determination in establishing that there is an equitable mortgage, and the 

consequential issues concerning clogs were difficult matters, relying on what 

might be said to be a broader application of principles falling from Abbotts, which 

remain to a degree to my knowledge, untested in a superior Court. Further, as set 

out in Abbotts and Anaconda, it must be accepted that there remains a degree of 

difficulty in precisely articulating the manner in which equitable interests intersect 

with the operation of the Act.

452) Certainly, nothing I have said in the preceding paragraphs or these reasons at large, 

ought be sought to be relied upon to suggest that the conduct of the case by the 

Plaintiff was unreasonable, or unsustainable, rather, in this context, the finding of 

unreasonableness is simply me determining, as I am bound to do, what is a 

reasonable point to determine where the costs indemnity ought end for the 

purposes of the conditions required to be met to enliven a grant of an equity of 

redemption.

453) As indicated in the submission by the Respondent in the form of the Minute, it is 

accepted there ought be something in terms of the indemnity, the question is to 

what extent and what date it ought run to.

454) On balance, in my view, the facts and circumstances presented in evidence compel 

me to determine that point to be 24 December 2020. It also follows from the above 

discussion, that the taxing officer, in assessing the reasonableness of the costs 

incurred, ought not tax off any sum for work undertaken which was associated 

with the ultimately unsuccessful argument advanced by the Plaintiff, prior to 24 

December 2020.

455) The proposed Orders 4 and 5 in the Minute may be rather quickly disposed of. The 

proper consideration of the appropriate costs disposition of the balance of this 
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dispute (ie, the costs after 24 December 2020), in my view requires the completion 

of the matter, which in this case, includes a consideration of the terms of the 

redemption conditions, and whether they are complied with.

456) Were there conditions to be imposed which were not then met, that in my view 

would have a consequence as to costs in an overall sense. The very nature of the 

relief sought by the Respondent necessitates (most regrettably) further 

consideration of the outcome of the matter following the imposition of the 

redemption conditions, and whether they are satisfied before coming to a view on 

the remaining costs of the matter. That is, in my view, also consistent with the 

approach outlined in the authorities referred to in [311] above.

457) Finally, and in any event, I note it is difficult to see how the relevant passage of 

the 24 December 2020 letter as referred to attract the Calderbank principles at all; 

it does not appear to be an offer capable of being accepted.

458) It follows that the determination of the costs of the proceedings from the 24 

December 2020 will not be a condition of redemption.

459) The final point of dispute was in respect of interest payable on the relevant sums. 

There is no dispute that the Second Payment was due on 8 May 2017. It was paid 

on 5 October 2018.

460) There was nothing in the Deed in respect of the payment of interest, and the parties 

were in faint dispute about the effect of the relevant provisions of the Supreme 

Court Act WA 1972. Neither party provided detailed submissions on the issue, 

save for the reference in the Minute.

461) In real terms, there are only two sensible points that the interest can be considered 

to be appropriate to run from, namely from the day after the payment was due, or 

secondly, the date of the commencement of proceedings.

462) Senior Counsel for the Respondent put to me that there was not any ability to make 

an Order for interest payable prior to the commencement of the proceedings.
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463) There are, with respect, two answers to that position it seems to me. The first is

that there is, pursuant to section 32 of the Supreme Court Act 1972 WA where that

Act applies. Interest may be payable from a date fixed by the Court, at 6% per 

annum.

464) The relevant provision is as follows:

32. Pre-judgment interest, Court may order

(1) In any proceedings for the recovery of any money (including any 
debt or damages or the value of any goods), the Court may order that there 
shall be included, in the sum for which judgment is given, interest at such rate 
as it thinks ft on the whole or any part of the money for the whole or any part 
of the period between the date when the cause of action arose and the date 
when the judgment takes effect.

(2) This section does not —

(a) authorise the giving of interest upon interest; or

(aa) apply in relation to any general damages in respect of pain 
and suffering or the loss of the enjoyment or of the amenities of life awarded 
in relation to personal injury or the death of a person; or

(b) apply in relation to any debt upon which interest is payable as 
of right whether by virtue of any agreement or otherwise; or

(c) effect the damages recoverable for the dishonour of a bill of 
exchange.

(2a) In subsection (2)(aa) personal injury includes any disease and 
any impairment of a person’s physical or mental condition.

465) In this case, there is nothing in the Deed governing interest. However, as indicated,

I consider that the appropriate order is the one I have proposed to make.

466) In doing so however, I consider there is some difficulty in reconciling the 

applicability of the terms of section 32 of the Supreme Court Act 1972 WA with 

the circumstances presented to me in this case. The case before me is not an action 

to recover money. Indeed, any capacity' to recover money has been expressly 

disavowed by the Plaintiff following TasexNo 1.
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467) Ultimately, I resolve that issue (and provide the second answer to Senior Counsel 

for the Respondent on this question) by considering that the breadth of conditions 

which I may impose by way of a redemption (consistent with the approach taken 

in the authorities referred to in [311] above), encompass the payment of 

appropriate interest where such a payment is reasonable.

468) In this last respect, in my view, what is appropriate is that which would have been 

paid pursuant to section 32 of the Supreme Court Act 1972 WA, if a suit had been 

immediately commenced for the payment of the Second Payment.

469) I am also guided by the restriction to ordering in effect, simple interest, at 6% on 

the sum owed for the period it remained unpaid.

470) In my view the Respondent was delinquent in the timing of Second Payment and 

remained so for an extensive period. It is objectively reasonable to require a degree 

of interest to be paid as a result.

471) For the avoidance of doubt, I do not consider that the Plaintiff is entitled to any 

interest after that point of the payment of the Second Payment.

472) There is no evidence before me as to what interest might have been earned on the 

sum from the point it has seemingly been held by the Plaintiff. In my view it would 

be unreasonable to order the Respondent to pay further interest (perhaps based on 

a proposition that the Plaintiff has held the funds in effectively a frozen state and 

not used them since they were paid), in circumstances where the Plaintiff might 

have been earning interest on the sum which has not been disclosed.

473) By way of further and overall explanation for the position I take on the conditions 

of the redemption, I will make the following additional comments.

474) It was put by the Respondent, in broad terms, that the Plaintiffs position caused 

the expense of the action, and that the Plaintiff can be said to have acted 

unreasonably.
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475) On my findings, that is no doubt true to a degree, however in this regard I consider 

that the Respondent is to at least a like degree, the author of its own misfortune, 

the misfortune being the fact of, and bitterness associated with, the conduct of this 

dispute.

476) The Respondent did not meet its obligations under the Deed on time and ought not 

now be heard to complain loudly about the conduct of the Plaintiff following the 

Respondent’s breach.

477) There can be no doubt at all, that the actual casus belli of the dispute was the 

conduct of the Respondent in delinquency of timely payment, and its subsequent 

conduct in its dealings with the Plaintiff. Had the Respondent met its obligations, 

the dispute would not have occurred.

478) Further, I have found that the first point in time where there was an unequivocal 

and unqualified effort to proffer a redemption, was 24 December 2020.

479) As indicated it is noteworthy, in my respectful view, that that date was after the 

decision in Tasex No 1.

480) The inference I draw, with respect, is that the proffer of the unqualified redemption 

only occurred following the finding in Tasex No 1 that the Respondent had failed 

to bar the claim on technical legal grounds.

481) Whilst I do not consider that that conduct precludes the grant of an equity of 

redemption, it is conduct which demonstrates what I will describe as a commitment 

to pressing the available legal avenues in the dispute to their limit. It is fair to say 

as a result, that the Respondent was a very reluctant participant in the process 

required to rectify its default.

482) To come to Court now and seek to lay the entirety of the blame for extent of the 

dispute at the feet of the Plaintiff, is not appropriate nor supported by the evidence 

before me of the manner in which the genesis of the dispute developed, and was 

conducted between the parties.
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483) Further, in discussions regarding the relevant date of the unequivocal offer of 

redemption, the following exchange occurred:

ci) THE WARDEN: And it’s not the case that the clients have gone 
proffering the sum of money plus what you accept might be payable 
and in the context of what you’ve said it is a late payment. Now, it 
might only be $30 or something. But that’s not there.

b) GARAS, MR: That’s true save for this: we have been met with a 
position which is “We want to return this money to you. We’re not 
going to receive anything from you ”. It’s not the reasonable course - 
in my submission -for my client to have to in a piecemeal fashion say 
“Well, we’ve calculated X. We’ve still got your bank account details ” 

— assuming that bank account is even still open — “we ’re going to 
deposit this amount which we consider to be interest” and only for 
them to still say “We don 7 accept that because we don’t accept the 
second payment constituted (indistinct) and we don’t accept that the 
payment made in October ’18 constituted the second payment and 
we 're still going to maintain the action ”.

c) THE WARDEN: Why not?

d) GARAS, MR: There would be no point in it, Warden. When a party
says “Tell us what it is that you say is actually owing so that ire can 
bring this matter to an end”----

e) THE WARDEN: But I’m not sure your clients have said that until 
Christmas Eve in 2020.

f) GARAS, MR: In terms of an unequivocal statement, yes, I accept that. 
Where they say an unconditional offer to redeem and give us a 
redemption statement. But (here are clear statements, in effect, that 
are the same including back in 2018 before the payment was even 
made, saying “Here is the secured amount. We ’re prepared to even 
pay you costs”. And an actual amount was offered at that stage in 
excess of the secured debt. So my client has done a reasonable job in 
attempting to redeem the mortgage but was met with resistance.

484) In short, it was put to me at the hearing by Senior Counsel for the Respondent, that

there would be no point in proffering further sums either before, or after the 24th

December 2020, even though it must have been accepted that in order to succeed

in its defence and counterclaim, some further funds would necessarily be payable.

485) I flatly disagree with the proposition put. Had the Respondent, in a frank manner 

sought to proffer the further sums for interest (which on their own case could have 

been easily definable, at least in terms of an offer), or alternatively, paid a sum in
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anticipation of interest and costs into Court, it would have strengthened the 

Respondent’s position immeasurably that they had sought to redeem 

unequivocally from an earlier date, in an enthusiastic manner. That was not done.

486) Furthermore, in the circumstances, where the Respondent was the delinquent 

party, in my respectful view, the primary onus was on it to seek out the party to 

whom it owed funds, and not simply pass like ships in the night, having made half

hearted efforts to address the consequences of that delinquency.

487) The final point to note is that the Plaintiff made a late submission that the 

Counterclaim, as pleaded, did not encompass a scenario whereby a grant of 

redemption might be made subject to the sorts of conditions I have determined 

should apply.

488) Ido not consider that it is necessaiy for the Respondent to amend the Counterclaim. 

The Counterclaim plainly raised the issue of redemption, and the issue was fully 

joined by the Plaintiff. The Plaintiff was not surprised by any of the legal or factual 

issues involved and did not suffer any prejudice in the conduct of the argument.

489) The true matters in dispute between the parties were fully ventilated, and no 

prejudice arose. As a result, were it necessary to grant leave to amend I would do 

so (applying the general principles falling from Aon Risk Services Australia Ltd v 

Australian National University [2009] HCA 27, (2009) 239 CLR 175), so as to 

properly reflect the argued case.

490) However, as indicated, I do not consider it is necessary. The Respondent squarely 

sought an equity of redemption, and the conditions which might attach to it, are a 

matter of the exercise of my discretion having heard the case.

The Quantum of Costs to be paid as part of the Condition

491) The Plaintiff led documentary evidence of the costs associated with the 

enforcement process.
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492) In all of the circumstances presented, for the extent of the equity of redemption, I 

have come to a view that it is appropriate for the Plaintiff to be indemnified, on a 

solicitor and client basis for the costs associated with the proceedings up to and 

including the date of 24 December 2020. The basis of this view are the words 

contained in the Deed, and in particular, “indemnify”.

493) Whilst it was not really in dispute (as evidenced by the fact of the content of the 

Respondent’s Minute proffered at the trial), I am satisfied that the word 

“indemnity” is consistent with that referred to in The Butterworths Australian 

Legal Dictionary, defining ‘indemnity’ as:

a) "Security or protection against loss or injury; a sum of money paid to compensate a 
person for liability, loss or expense incurred by the person; (3) legal protection against 
liabilities arising from one’s action. ”

494) It follows, in my respectful view, which the appropriate redemption condition in 

respect of costs ought to be of a solicitor and client kind. I did not understand there 

to be any significant dispute about that issue, rather only the extent to which the 

indemnity would apply in terms of time, and in respect of the Plaintiffs failed 

arguments.

495) Having considered the content of relevant documentary evidence (largely invoices 

and balances from the Plaintiffs solicitors to the Plaintiff) closely, I regret to say I 

am not in a position to determine, in these reasons, whether the costs as asserted 

in the exhibits all relate to the dispute, and therefore fall into the effect of the 

indemnity.

496) At the hearing, both parties accepted there may be a need for an assessment of 

costs to be undertaken if an equity of redemption was granted. With some 

reservations, I accept that position to be correct. As tempting as it is to accept on 

face value the asserted costs incurred by the Plaintiffin the period to 24 December 

2020, to do so would be, in my view, erroneous.
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497) Accordingly, I will order that those costs 1 have imposed as a condition, be taxed 

if not agreed, and in so doing expressly direct the taxing officer to tax the costs on 

a solicitor and client basis, excluding only those items (if any) which are either 

unrelated to the dispute at all, or are determined by the taxing officer to have been 

unreasonably incurred in the circumstances, as that phrase was used in Swansdale 

Pty Ltd v Whitcrest Pty Ltd [2010] WASCA 129 (S) and Flotilla Nominees Pty 

Ltdv Western Australian Land Authority [2003] WASC 122 (S); (2003) 28 WAR 

95.

498) In this respect, I will also say that this last reference to cases in relation to the 

provision of indemnity costs, should not be read as a negative comment on the 

conduct of the Respondent in this matter broadly. Rather, it is an effort to establish 

the appropriate parameters for the quantum of costs payable as a condition of the 

equitable redemption, pursuant to the indemnity in clause 10 of the Deed.

499) I do not consider there are any other conditions required to be met to enliven the 

equity of redemption.

Conclusion & Orders

500) In broad terms, in my opinion the Deed was entered to resolve a tenement dispute 

by way of the provision of two payments from the Respondent to the Plaintiff. It 

was not entered with a view to creating ongoing obligations.

501) Had the terms of the Deed been honoured in full, there is no dispute that the 

Plaintiff would have been enriched by the total agreed sum, and the Respondent 

would have retained control of the tenements, their own difficulties in tenement 

management cured by the Deed, and the payments made.

502) Had the terms of the Deed been honoured, there is also no question that there would 

not be any ongoing relationship between the parties, such as might have warranted 

a view that the Deed operated in a manner other than what the Respondent 

contended.
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503) In my respectful view the Deed, properly construed created an equitable mortgage 

to secure the Second Payment, and, in my respectful view, that equitable mortgage 

was effective in creating the security in question.

504) I do not accept the Plaintiffs submissions seeking to narrow the availability of the 

equity of redemption through the variation of the doctrine of clogs, and in turn 

therefore, have found that the Respondent is entitled to a redemption unfettered by 

the operation of clauses 8(a)-(c) of the Deed.

505) The nature of the Respondent’s breaches however have resulted in the imposition 

of stiff conditions to be met to enliven the redemption.

506) One of the redemption terms is the requirement to pay interest. There is, in my 

view, no reason that that sum should not be in a short timeframe.

507) I have determined that the other of those conditions is the payment of costs, which 

will need to be the subject of taxation. In those circumstances, it is not appropriate 

to impose a short timeframe on the completion of that redemption term.

508) Guided by Rowe, I accept that the appropriate period for redemption may be 

considered to be periods of time up to 6 months.

509) However, given the uncertainty of timing associated with the taxation process 

required, I will not fix that period. Rather, I propose to make Orders that the sum 

falling from that taxation will be payable in a short period following the taxation 

which will no doubt take some time, as well as making orders seeking to expedite 

the taxation process.

510) To give effect to my reasons, I am minded to make Orders in terms of the 

following:

a) The Plaints are dismissed;

b) The sum of $82,500, paid by the Respondent to the Plaintiff on 5 October 

2018, is rightfully the property of the Plaintiff, and was from that date.
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c) The Respondent is entitled to succeed on its counterclaim, and obtain the 

grant of an equity of redemption on the equitable mortgage in the Deed, upon 

the meeting of the following conditions:

i) Payment of interest, being the sum owed in interest by the Respondent 

as determined by these reasons to the Plaintiff within 28 calendar days 

of the making of Orders; and,

ii) Payment of the assessed sum of costs, being the sum owed by the 

Respondent to the Plaintiff by way of costs, which is payable within 28 

calendar days of the finalisation of the taxation and assessment of those 

costs by the Mining Registrar, said taxation which is to occur forthwith.

d) The determination of the remaining costs of the proceeding, including the costs 

associated with the assessment process referred to in [510(c)(ii)] are to be 

reserved, until such time as the redemption has either occurred, or failed, in either 

case following which the matter is to be relisted by the Plaintiff for further 

directions or hearing, as might be required following the completion of the 

assessment process referred to in [510(c)(ii)].

511) Given the inherent complexities of the matter, I will hear from the parties in respect 

of the final form of the proposed Orders and on the quantification of the interest 

sum.

512) In this respect, I have listed the matter for mention on 25 February 2022, and invite 

the parties to confer and agree on the appropriate form of final orders, failing which 

competing Minutes are to be provided by close of business 23 February 2022.
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THIS DEED is made the day of 2016

BETWEEN:
CARNEGIE GOLD PTY LTD (ACN 117 116 097) of 24 Mumford Place, Balcatta, Western 
Australia (“Carnegie”).

TASEX GEOLOGICAL SERVICES PTY LTD (ACN 129 133 615) OF 24 Chadwick Street, 
Hilton, Western Australia (“TasEx”).

AND

ANDREW JONES of 24 Chadwick Street, Hilton, Western Australia (“Guarantor”)

RECITALS:

A. Carnegie is the applicant for E30/468 (“Carnegie Application”).
B. Carnegie is the applicant for E30/464 and M30/253 (“Other Tenements”) which it 

intends to withdraw in order to pursue the grant of the Carnegie Application.
C. TasEx is the applicant for E30/457 (“TasEx Application”).
D. Rohan Williams is the applicant for E30/463 (“Williams Application”).
E. Carnegie has lodged Objection No. 441291 against the TasEx Application and 

Objection No. 448921 against the Williams Application.
F. The parties have agreed to settle all outstanding issues between them upon the terms 

set out in this Deed.

NOW THIS DEED WITNESSES as follows:

1. Within 7 days of the date of execution of this deed, TasEx will:

(a) deliver to Carnegie’s solicitor a signed withdrawal of the TasEx Application;
(b) cause Rohan Williams to deliver to Carnegie’s solicitor a signed withdrawal of 

the Williams Application.

All to the reasonable satisfaction of Carnegie’s solicitor.

2. On delivery of the documents referred to in clause 1, Carnegie will pay, in clear and 
available funds, the following sums:

(a) $75,000 (plus GST) to TasEx;
(b) $1,257.55 to TasEx by way of reimbursement of TasEx’s costs of making the 

TasEx Application;
(c) $2,800 to Rohan Williams by way of reimbursement of Rohan Williams’ costs 

of making the Williams Application and subsequent tenement management 
fees; and subject to making the above payments, Carnegie will instruct 
Carnegie’s solicitor to lodge the withdrawals mentioned in clause 1 with 
Department of Mines and Petroleum.
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3. Subject to clause 1, Carnegie will:

(a) pay to Tasex in clear and available funds, a further sum of $75,000 (plus GST) 
on or before the first anniversary of the date of execution of this Deed (“Second 
Payment”); and

(b) Withdraw the other Tenements.

4. In the event Carnegie disposes, purports to dispose of, or otherwise deals with the 
Carnegie Application in a manner that might lessen any rights of TasExto be paid the 
Second Payment or enforce the equitable mortgage set out below, or lessen the effect 
of the equitable mortgage set out below, the Second Payment becomes immediately 
due and payable.

5. TasEx will do all acts and things and sign all documents necessary to give effect to the 
withdrawal of the TasEx Application.

6. TasEx will cause Rohan Williams to do all acts and things and sign all documents 
necessary to give effect to the withdrawal of the William’s Application and not to 
object to the grant of the Carnegie Application.

7. TasEx will do all acts and things and sign all documents necessary (at Carnegie’s cost 
in all respects) to facilitate the Carnegie Application and not to object to the grant of 
the Carnegie Application.

8. Carnegie grants to TasEx an equitable mortgage over Carnegie’s interest in the 
Carnegie Application to secure the payment of the Second Payment on the following 
terms:

(a) In the event of Carnegie failing to pay the Second Payment, in full, on or before 
the due date as set out in clause 3, or otherwise in accordance with clause 4, 
Carnegie will immediately and without demand forfeit its interest in the 
Carnegie Application to TasEx.

(b) Carnegie must, at the time of receiving the documents set out in clause 1, 
provide to Carnegie’s solicitor executed:
(i) withdrawal forms for the Carnegie Application and the Other tenements;
(ii) surrender forms for the Carnegie Application and the Other Tenements; 

and
(iii) transfer forms transferring all of the interest in the Carnegie Application 

and the Other Tenements to Tasex;

In registerable form (but for payment of duty) to be held until Carnegie makes the 
Second Payment.

(c) In the event that Carnegie does not comply with clause 3(b), the Second 
Payment is not received by TasEx by the due date as set out in clause 3, or 
Carnegie is in breach of clause 4, Carnegie hereby authorises, without the need 
for further instruction, Carnegie’s solicitor to release to TasEx (or, in the event 
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of a dispute, release to a Court) each of the withdrawal forms, the surrender 
forms and the transfer forms held by it and for TasEx to lodge with the 
Department of Minerals and Petroleum, as appropriate, so that it may acquire 
the land the subject of the Carnegie Application and the Other Tenements.

9. Until such time as the Second Payment has been received by TasEx, Carnegie must 
ensure that it does not deal with the Carnegie Application in any way that might 
diminish or adversely affect TasEx’s rights and ability to acquire the area that was 
covered by the Tasex Application. Should Carnegie lose any of its rights to such area, 
the Second Payment will become immediately due and payable.

10. Carnegie indemnifies Tasex on a full indemnity basis, against all costs, losses and 
expenses incurred by Tasex in enforcing its rights to receive the Second Payment and 
its rights to acquire Carnegie’s 100% interest in the Carnegie Application and the 
Other Tenements in accordance with this Deed.

11. TasEx may lodge a subject to claim caveat against the Carnegie Tenement as security 
for the performance of Carnegie’s obligations under this Deed. TasEx will cause any 
such caveat to be withdrawn upon the making of the Second Payment or, if Tasex fails 
to do so within 7 days of making the Second Payment, then TasEx hereby grants to 
Carnegie the power of attorney to withdraw the caveat.

12. The Guarantor hereby guarantees the due and punctual performance by TasEx of all 
its obligations under this Deed.

13. Each Party acknowledges that:

(a) it enters into this Deed fully and voluntarily on its own information and 
investigation;

(b) it has received legal advice regarding the subject matter of this Deed before 
entering into this Deed; and

(c) it is aware that it; its legal advisers or other agents or advisers may discover 
facts different from or in addition to the facts it now knows or believes to be 
true with respect to the subject matter of this Deed.

14. (a) This Deed contains the entire understanding between the Parties as to the subject 
matter of this document and supersedes all previous negotiations, understandings, 
representations, warranties, memoranda or commitments concerning the subject 
matter of this Deed.

(b) No Party may assign, sell, transfer or otherwise part with possession of, 
mortgage, charge or encumber any or all of its rights or obligations under this 
Deed without the prior written consent of the other Party, such consent not to 
be unreasonably withheld.

(c) This Deed may be executed in one or more counterparts each complete set of 
which, when so executed by all Parties, will constitute an original.

Carnegie and I'asex (No 3) 2022 WAWC I
Page 109



[2022] WAWC 1

(d) This Deed is governed by and construed under the laws of Western Australia 
and any legal action in relation to this Deed may be brought in any court of 
competent jurisdiction in the State of Western Australia.

(e) Any amendment to this Deed has no force or effect, unless effected by a 
document executed by the Parties.

(f) Time is of the essence with respect to all provisions of this Deed.
(g) This Deed shall be confidential between the Parties and shall not be released 

without the consent of all Parties unless required for the purpose of 
compliance with the disclosure rules of the ASX.

(h) Carnegie will be responsible for the payment of any duty imposed on this 
Deed or any document executed in accordance with this Deed.

15. All sums in the Deed are expressed exclusive of GST.

Executed as a Deed on the date set out on page 1.
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IN THE WARDEN’S COURT
HELD AT PERTH

Plaints 513565 and 513566 
affecting exploration licence 30/468 and mining lease 30/253

BETWEEN

TASEX GEOLOGICAL SERVICES PTY LTD (ACN 129 133 615) Plaintiff

and

CARNEGIE GOLD PTY LTD (ACN 117 116 097) Respondent

STATEMENT OF AGREED FACTS

Date of Document:

Filed on Behalf of:

Date of Filing:

12 November 2021

The Plaintiff

November 2021

Prepared by:
Armeli & Molony Lawyers
Level 23
44 St Georges Terrace
PERTH WA 6000

Tel: (08) 6277 0440

Ref:DM:2H02

The parties agree the following facts.

Grant and expiry of E30/337

1. On 8 February 2007, Carnegie Gold Pty Ltd (Carnegie) applied for and, on 22 September 
2008, was granted exploration licence E30/337 (E30/337).1

2. On 16 September 2013, Carnegie applied to extend the term of E30/337 for a further 
period of 5 years.2

3. On 22 January 2014, Carnegie’s application to extend the term of E30/337 was refused 
and E30/337 was taken to have expired on the date of refusal.3

1 TB 70; Ly Statement, TB 9, [4].
2 TB 46A.
3 TB 70 & TB 46B; Ly Statement, TB 9, [4],



4. The attached map (Map 1) depicts the tenement boundaries of E30/337 as at 22 January 
2014 4

4 TB 71; Ly Statement, TB 9, [5],
5 TB 11-15 & TB 65; Ly Statement, TB 9, [6].
6 TB 72.
7TB 17-18;.
8 TB 23-24 & TB 66; Ly Statement, TB 9, [8].
9TB 73.
10 TB 66.
" TB 67; Ly Statement, TB 9, [10].
12 TB 74.
13 TB 69; Ly Statement, TB 9, [12].
14 TB 75.

TasEx’s application for E30/457

5. On 24 January 2014, TasEx Geological Services Pty Ltd (TasEx) applied for exploration 
licence E30/457 (TasEx Application E30/457) over land which had been the subject of 
E30/337.5

6. The attached map (Map 2) depicts the area applied for in TasEx Application E30/457.6

7. On 28 February 2014, Carnegie lodged an objection to the TasEx Application E30/457 
(Objection 441291).7

Rohan Williams’ application for E30/463

8. On 13 May 2014, Rohan Williams (Mr Williams) applied for exploration licence 
E30/463 (Williams Application E30/463) over land which had been the subject of 
E30/337.8

9. The attached map (Map 3) depicts the area applied for in Williams Application E30/463.9

10. On 16 June 2014, Carnegie lodged an objection to Williams Application E30/463 
(Objection 448921).10

Carnegie’s application for E30/464

11. On 30 June 2014, Carnegie applied for exploration licence E30/464 (Carnegie 
Application E30/464) over land which had been the subject of E30/337.11

12. The attached map (Map 4) depicts the area applied for in Carnegie Application 
E30/464.12

Carnegie’s application for M30/253

13. On 6 August 2014, Carnegie caused ground to be marked out for the purpose of lodging 
an application for mining lease M30/253 (Carnegie Application M30/253) over land 
which had been the subject of E30/337.13

14. The attached map (Map 5) depicts the area marked out and applied for in Carnegie 
Application M30/253.14
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Carnegie’s application for E30/468

15. On 8 December 2014, Carnegie applied for exploration licence E30/468 (Carnegie 
Application E30/468) over land which had been the subject of E30/337.15

16. The attached map (Map 6) depicts the area applied for in Carnegie Application 
E30/468.16

17. The attached map (Map 7) depicts the areas the subject of both Carnegie Application 
M30/253 and Carnegie Application E30/468 as at 8 December 2014.17

15 TB 68; Ly Statement, TB 9, [14],
16 TB 76.
17 TB 80.
18 TB 77.
19 TB 27;.
20 TB 27;.
21 TB 28 & TB 53A;.
22 TB 53A.
23 TB 29 & TB 65, TB 66 & TB 67;.

Deed

18. Carnegie and TasEx entered into a deed dated 8 May 2016, being the deed the subject of 
this proceeding (Deed).

19. The attached map (Map 8) depicts the areas of the competing application (ie, TasEx 
Application E30/457, Williams Application E30/463, Carnegie Application E30/464, 
Carnegie Application M30/253 and Carnegie Application E30/468) as at the date of the 
Deed (8 May 2016).18

Withdrawals and initial payments

20. On around 1 July 2016, TasEx delivered to Carnegie signed withdrawal forms for TasEx 
Application E30/457 and Williams Application E30/463.19

21. As at 1 July 2016, Carnegie’s solicitor held, and provided a copy to TasEx of, partially 
executed withdrawal forms for Carnegie Application E30/464 and Carnegie Application 
M30/253, as well as partially executed surrender and transfer forms for tenements that 
might in future be granted pursuant to Carnegie Application E30/468 and Carnegie 
Application M3O/253.20

22. On around 26 July 2016, Carnegie made payments: (a) to TasEx of $75,000 plus GST 
and $1,257.55; and (b) to Mr Williams of $2,800.21

23. These payments were the subject of invoices from each of TasEx and Mr Williams to 
Carnegie.  The TasEx invoice described the amounts paid to it as “First Payment for 
Withdrawal of E30/457” (being $75,000 plus GST) and “Reimbursement of application 

fee for E30/457' (being $1,257.55).

22

24. On 23 August 2016, Carnegie lodged for registration executed withdrawal forms for 
TasEx Application E30/457, Williams Application E30/463 and Carnegie Application 
E30/464, and provided confirmation of those lodgements to TasEx by email.23
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25. In that same email communication (on 23 August 2016), Carnegie also provided to TasEx 
copies of executed withdrawal forms for Carnegie Application M30/253 and Carnegie 
Application E30/468, as well as surrender and transfer forms for each tenement that might 
in future be granted pursuant to those applications.

26. Carnegie did not lodge a withdrawal form for Carnegie Application M30/253.

Grant of E30/468 and M30/253

27. On 24 February 2017, exploration licence E30/468 was granted to Carnegie.  That grant 
did not include the area applied for in Carnegie Application M30/253.

24
25

28. The attached map (Map 9) depicts the tenement boundaries of E30/468 as at 24 February 
2017.26

29. On 3 March 2017, mining lease M30/253 was granted to Carnegie.27

30. The attached map (Map 10) depicts the tenement boundaries of E30/468 and M30/253 as 
at 3 March 2017.28

24 Further Amended Statement of Claim dated 2 October 2020 at TB l,para 7D; Further Re-Amended Defence and 
Counterclaim dated 4 March 2021 at TB 2, para 7D; TB 68; Ly Statement, TB 9, para 22.
25 Ly Statement, TB 9, [23],
26 TB 78; Ly Statement, TB 9, [23].
27 TB 69 & TB 63B; Ly Statement, TB 9, [25],
28 TB 79; Ly Statement, TB 9, [26].
29 TB 30.
30 TB 33-36.
31 TB 31, TB 32, TB 37, TB 38, TB 39, TB 40, TB 41 & TB 57.
32 TB 57.
33 TB 46, TB 43A, TB 44, TB 45.

Default in respect of “Second Payment”

31. On 5 April 2017, TasEx issued an invoice to Carnegie, with the description “Second 
Payment for Withdrawal of E30/457” for the amount of “$75,000 plus GST" (a total of 
$82,500).29

32. Carnegie did not pay the Second Payment to TasEx on or before 8 May 2017.

Events subsequent to 8 May 2017

33. On 16 May 2017, TasEx lodged absolute caveats against E30/468 and M3O/253.30

34. From 16 May 2017, the parties engaged in correspondence.31

35. On 31 August 2017, TasEx commenced this proceeding.

36. On 9 April 2018, Carnegie Gold wrote to TasEx.32

37. On 5 October 2018, Carnegie paid to TasEx $82,500 (equivalent to $75,000 plus GST), 
by electronic funds transfer.33
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38. On 9 October 2018, TasEx wrote to Carnegie.34

39. On 11 October 2018, Carnegie requested TasEx to withdraw its caveat over E30/468 on 
the basis the mortgage debt had been paid.  TasEx did not do so.35

40. On 24 December 2020, Carnegie wrote to TasEx.36

41. TasEx still holds the $82,500 that it received from Carnegie on 5 October 2018, and 
neither Carnegie, nor Carnegie’s solicitor have delivered up the Forms to TasEx.

42. Carnegie remains the registered tenement holder of M30/253 and of E30/468.37

34 TB 59.
35 TB61.
36 TB 62.
37 TB 68 &TB 69.
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Tenement applications M30/253 and E30/468 boundaries defined as at
8 December 2014
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Tenement applications E30/457, E30/463, E30/464, E30/468 and M 30/253 
boundaries defined as at 8 May 2016
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